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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RED LAKE BAND OF CHIPPEWA 
INDIANS, 

Plaintiff, 



UNITED STATES OF AMERICA, et al. 
Defendants 



Civil Action No. 1 :06CV01826 (CKK) 



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

ON COUNTS I AND III, AND FOR 

PARTIAL SUMMARY JUDGMENT ON COUNT II 

Plaintiff Red Lake Band of Chippewa Indians ("Tribe") submits this Memorandum of 

Points and Authorities in Support of its Motion for Summary Judgment on Counts I and III of its 

Complaint and for Partial Summary Judgment on Count II. 

INTRODUCTION 

This case concerns the Government's repeated, cavalier disregard of contractual 

commitments it made to the Tribe in a Compact of Self-Governance and associated Multi-Year 

Funding Agreement pursuant to the Indian Self-Determination and Education Assistance Act, 25 

U.S.C § 450, etseq. ("ISDEAA" or the "Act"). 

FACTS 

The Tribe is a federally-recognized Indian tribe. (Plaintiffs Statement of Material Facts 

("SOF") 11). On or about January 14, 1997, the Tribe and the United States entered into a 

Compact of Self-Governance ("Compact") pursuant to the ISDEAA. (SOF 1 5; Appendix of 

Exhibits ("App. Ex.") A). The purpose of the Compact is to transfer control to the Tribe over 
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funding and decision-making for certain federal programs, services, functions and activities as an 
effective way to implement the federal policy of government-to-government relations with 
Indian tribes. (SOF 1 6), Pursuant to Article II, Section 3 of the Compact, the Secretary of the 
Interior or an authorized representative "shall provide to the Tribe the total amount specified in 
the Annual Agreement incorporated by reference in [the Compact]." (SOF ^ 7). 

On or about November 1 5, 2004, the Tribe and the United States entered into a Multi- 
Year Funding Agreement ("Agreement") for 2005-2010 pursuant to the Compact and an attached 
"Self Governance 2005 Annual Funding Agreement - Reprogramming Request" ("2005 
Reprogramming Request"). (SOF f 10; App. Ex. B). The Agreement was executed on behalf of 
the United States by the Director of the Office of Self-Governance (the "OSG"), which is 
responsible for administering the tribal self-governance program for the Department of the 
Interior ("Department"), including Bureau of Indian Affairs ("BIA") programs. (SOF f 3; App. 
Ex. B, p. 6). The Agreement provides for the Tribe to assume responsibility for various 
programs, functions, services, and activities specified in the Agreement and the 2005 
Reprogramming Request. (SOF f 12; App. Ex, B § 2). In return, "the Secretary [of the Interior] 
shall make available to the Tribe the total amount of funds negotiated as they are identified in the 
attached REPROGRAMMING REQUEST for Calendar Year 2005." (SOF 1 13; App. Ex. B § 
5). The Agreement became effective in 2005 and has a termination date of December 31, 2010. 
(SOF 1 11). 

A. Breaches of the BIA's Commitments for Funding Operations of the Tribe's 
Juvenile Detention Facility 

In the late 1990s, the Department assumed responsibility to request funds for staffing and 

operating juvenile detention facilities on Indian reservations, including those facilities 

constructed with Department of Justice ("DOJ") grant funds. The Tribe used DOJ and BIA grant 
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funds to design two detention facilities comprising parts of the Red Lake Law Enforcement 
Complex: a Phase I facility housing medium and minimum security adults and juveniles, and a 
Phase III facility housing minimum security juveniles in a rehabilitative setting. (SOF 1 8). The 
Tribe then constructed both the Phase I and Phase III facilities using DO J grant funds. (SOF | 
9). 

Thereafter, the Tribe and the United States entered into the Agreement. Attached to and 
incorporated into the Agreement was the 2005 Reprogramming Request that set forth, by line 
item and program title, the funds to be provided by the United States to the Tribe for 2005. (SOF 
1H[ 10, 14; App. Ex. B). Funding for both the adult and the juvenile detention facilities was 
addressed in line item 177, which covered "Law Enforcement - NON TPA" 1 and specified that a 
total of $4,582,036 would be provided to the Tribe. 2 (SOF 1 15; App. Ex. B). This was by far 
the largest amount for any single line item. 

A detailed footnote to this line item - footnote 25 - covered several different substantive 

issues and set forth additional agreements between the parties with respect to law enforcement 

funding. It provided that: 

The Assistant Secretary - Indian Affairs and the Tribe agree that this amount 
represents original and historical base-transferred amounts of $1,413,500 from 
TPA Law Enforcement - Agency, $5,283 from TPA Law Enforcement Area, and 
$1 8,799 from Law Enforcement Area, in addition to $95,000 in base eligible 
funding from the FY 1999 Law Enforcement Initiative, $94,000 in base eligible 
funding from the FY 2000 Law Enforcement Initiative, and $224,000 in base 
eligible funding from the 2001 Law Enforcement Initiative. The Assistant 
Secretary - Indian Affairs agrees to do everything in his power to ensure these 
amounts are not reduced, and that Self-Governance tribes are treated on an equal 



i "tpa» i s an acronym for Tribal Priority Allocations, a budget category. Law Enforcement is located within a 
budget category sometimes called "Other Recurring" or "NON TPA." 

The Reprogramming Request contained a number of footnotes to various line items that provided additional 
information or commentary. In some instances, the footnotes simply set forth the Tribe's position that the funding 
amount for that particular line item was insufficient and inadequate to meet the needs of the service population. 
Other footnotes were more lengthy and contained additional substantive agreements between the Tribe and the 
United States. 
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footing with BIA Law Enforcement with regard to any additional Law 
Enforcement funds distributions. The Red Lake Band requests an additional $1 
million for operation of Law Enforcement. Any new law enforcement program 
funding is to be determined and added to the AFA [the Agreement] based on 
national distribution methodology developed by the BIA. The OSG and BIA also 
agree that it [sic] will keep the Tribe closely informed about all activities 
pertaining to Public Safety and Justice, so that the Tribe can participate to the 
fullest degree. The OSG and BIA agree that the $1,555 million obtained in FY 
2002 for detention funding is for staffing the Tribes [sic] new [adult] detention 
facility, and the Tribe cannot staff this facility for just one year. The BIA agrees 
to assist the Tribe in obtaining $1,218,482 for operations funding for the Tribes 
[sic] juvenile correction facility in CY 2005, and to request this amount in the next 
Presidents Tsic] budget . With regard to any new initiatives pertaining to Homeland 
Security, it is mutually agreed that Red Lake Law Enforcement shall be eligible to 
participate at the same level as BIA Law Enforcement in any new programs and 
funding increases, (emphasis added) 

(SOF 1 16). The $1,218,482 for funding operations of the Tribe's juvenile detention facility in 

CY 2005 was part of the $4,582,036 total funding specified in line item 177. (SOF If 15). 

At the time the 2005 Reprogramming Request was negotiated and executed, in the fall of 
2004, the next President's budget was for Fiscal Year 2006. (The President's budget for FY 2006 
was submitted to Congress on February 7, 2005). (SOF 1 21). Thus, the Government's 
commitment with respect to the juvenile correction facility addressed annual funding of 
$1,218,482 in each of Calendar Year 2005 and Fiscal Year 2006. 

The Government failed to provide - or to obtain or assist the Tribe in obtaining - 
$1,218,482 in program operations funding for the juvenile facility in CY 2005. (SOF fflf 17-20). 
The head of the BIA's Office of Justice Services, Christopher Chaney, testified that the BIA did 
not provide any assistance to the Tribe in obtaining staffing and program operations funding for 
the facility in CY 2005. (SOF 1 18). Patrick Ragsdale, Director of the BIA, stated that he is not 
aware of any such efforts. (SOF ^ 19). And Kenneth Reinfeld, the Acting Director of the OSG 
and the person who had executed the 2005 Reprogramming Request on behalf of the United 
States, testified that he personally did not make any such efforts. (SOF f 20). 
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Likewise, the Government did not include a request for $1,218,482 for the Tribe's 
juvenile facility in the President's budget for FY 2006. (SOF ^ 22). 

Meanwhile, in January 2006 the Tribe and the Government completed bilateral 
negotiations on a Fourth Amendment to the Agreement and an associated "Self Governance 2006 
Annual Funding Agreement - Reprogramming Request" ("2006 Reprogramming Request"). 
(SOF If 24). Pursuant to standard procedure, the Tribe's Chairman executed the Fourth 
Amendment to the Agreement and the 2006 Reprogramming Request on January 1 9, 2006, after 
negotiations were concluded, and then submitted them to the BIA for execution. (SOF ^ 28). 

Line item 176 of the 2006 Reprogramming Request addressed "Law Enforcement - NON 
TPA." It specified that a total of $4,554,258 would be provided to the Tribe. (SOF If 25). The 
same footnote 25 was appended to this line item as in the 2005 Reprogramming Request. This 
footnote was identical to the previous one except for two changes. First, the sentence regarding 
funding for the juvenile correction facility was updated to state that "The BIA agrees to assist the 
Tribe in obtaining $1,218,482 for operations funding for the Tribes [sic] juvenile correction 
facility in CY 2006, and further agrees to request $1,599,225 for operation of the Tribes [sic] 
juvenile corrections facility in the Presidents [sic] FY 2007 budget." Second, a new final 
sentence was added to the footnote which provided that "The BIA and OSG agree that the Red 
Lake Reservation be designated as a high crime area, and that the Tribe shall receive 
extraordinary consideration for high crimes area funding, in light of the March 21, 2005 shooting 
incident at Red Lake High School." 3 (SOF f 26). 



3 In this highly publicized incident, commonly referred to as the "Red Lake High School massacre," a 16-year-old 
Red Lake Indian shot and killed seven people on the Reservation school campus, comprising five students, one 
teacher and an unarmed security guard, and wounded multiple others. The shooting ended when the gunman 
exchanged fire with police, then retreated to a classroom where he took his own life. The gunman had previously 
killed his paternal grandfather and the grandfather's girlfriend. (SOF <fl 27). 
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After receiving the 2006 Reprogramming Request from the Tribe, Mr. Reinfeld, the 
Acting Director of the OSG, struck out by hand two sentences in footnote 25 and added the 
hand-written notation that "These sentences are not agreed to by the Secretary." (SOF ^ 30). The 
two sentences were the new final sentence to the footnote and the updated sentence stating that 
"The BIA agrees to assist the Tribe in obtaining $1,218,482 for operations funding for the Tribes 
[sic] juvenile correction facility in CY 2006, and further agrees to request $1,599,225 for 
operation of the Tribes [sic] juvenile corrections facility in the Presidents [sic] FY 2007 budget." 
(SOF 1 30). Mr. Reinfeld executed the Fourth Amendment to the Agreement and the 2006 
Reprogramming Request on or about January 23, 2006, and sent them back to the Tribe. (SOF | 
29). The Tribe never agreed to the unilateral changes to footnote 25 to the 2006 Reprogramming 
Request made by Mr. Reinfeld. (SOF Tf 31). 

The Department's budgets for FY 2005 and FY 2006 included significant, general 
funding increases for staffing and operations of Indian country detention facilities. (SOF f 32). 
Congress appropriated $180,063,000 for BIA's Public Safety and Justice law enforcement and 
detention programs for FY 2005 (including $2,328,000 for the Indian Police Academy), an 
increase of $7,568,000 over what was appropriated for the same purposes in FY 2004. (SOF f 
33). The President's budget for FY 2006 requested $192,265,000 (including $2,378,000 for the 
Indian Police Academy) for BIA's Public Safety and Justice law enforcement programs, 
including funding for the operation of detention services, programs, and facilities (SOF 1 34). 
Congress increased this FY 2006 funding by an additional $1.1 million, appropriating a total of 
$193,377,000, an increase of $13,314,000 over what was appropriated for the same purposes in 
FY 2005. (SOF f 35). 
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On February 17, 2006, counsel for the Tribe submitted to Mr. Reinfeld at the OSG a 
certified claim for damages arising from the Department's breaches of the Agreement, namely 
failing to obtain or assist the Tribe in obtaining $1,218,482 in programs operation funding for the 
Tribe's juvenile corrections facility in CY 2005 and failing to include or request $1,218,482 in 
programs operation funding for the facility in the FY 2006 budget. (SOF | 38). BIA Director 
W. Patrick Ragsdale responded to this claim in a letter dated June 15, 2006, stating that "It is not 
possible to provide this funding without decreasing allocations for other law enforcement 
operations nationwide which would adversely impact other tribes. However, in compliance with 
the [Agreement], I am instructing OLES to make a renewed effort to assist the Tribe in finding 
sources for operational funding ($1,218,482) for the Tribe's new juvenile facility." (SOF ^ 39). 
No such funding was ever forthcoming. (SOF f 40). 

B. Breach of the BIA's Obligation to Notify the Tribe of Additional Funding 
Section 17 of the Agreement and of the Fourth Amendment to the Agreement provides: 

Additional Funds - If the Midwest Region Office of the BIA receives notice of 
the availability of any additional funding in any fiscal year for any purpose, 
including any unspent funds, that the Tribe is eligible to apply for or receive, then 
it must notify the Tribe as soon as possible about such funds so that the Tribe may 
access or apply for those funds. The Midwest Region Office commits to keeping 
the Tribe informed of the existence of funding immediately upon learning of its 
existence. 

(emphasis in original). (SOF ^ 41). 

Likewise, Article IV, Section 4 of the Compact states, "The Tribe shall be eligible for 
new programs, activities, services and functions on the same basis as other tribes and the 
Secretary or his authorized representative shall advise the Tribe of the funding available for such 
programs." (SOF If 42; App. Ex. A). 
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In September 2006, the BIA Midwest Regional Office received and distributed 
approximately $200,000 in FY 2006 year-end funds to five of the thirty-five Indian tribes and 
tribal organizations within the BIA Midwest Region. (SOF | 43). The Tribe was not informed 
about the availability of these funds until weeks after they were distributed. (SOF f 44). The 
Tribe did not receive any of these year-end funds. (SOF ^f 45). 

One month after the BIA distributed these year-end funds, on October 18, 2006, the 
Tribe was informed by the BIA Midwest Regional Office that the BIA Central Office had made a 
decision to distribute the year-end funds only to tribes having contracts under Title I of P. L. 93- 
638 (codified at 25 U.S. §§ 450f), and not to tribes - like the Tribe - having contracts under Title 
IV of P.L. 93-638 (codified at 25 U.S. §§ 458cc). (SOF 1 46). BIA Director Ragsdale testified 
that he does not dispute that self-governance tribes - like the Tribe ~ were eligible to receive the 
end-of-year money. (SOF ^ 47). He testified that "Self-governance tribes were eligible for 
funds, but my understanding is is [sic] that the money had to be obligated within a very short 
period of time and the Bureau's mechanism through the Office of Self-Governance could not 
mechanically do that. So the self-governance tribes were excluded from that - from that 
potential allocation." (SOF f 48). 

C. Breach of the BIA's Obligation to Provide a Pay Cost Report to the Tribe 

Footnote 15 to the 2006 Reprogramming Request addresses the issue of pay cost 
adjustments for Tribal employees and provides in relevant part: 

The BIA will make every effort to treat Red Lake Tribal employees the same as all 
other Tribal and Federal employees for purposes of pay cost adjustments in FY 
2006. ... Further, the BIA and OSG agree to provide to the Tribe by April 1. 
2006, a detailed Pay Cost analysis for the years 2003-2006 . showing what the 
Tribe was eligible to receive each year based upon Pay Cost data the Tribe 
provided, the actual amount received, and the shortfall or unfunded amount. This 
analysis will include Law Enforcement. The analysis will separately show the 
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total amounts received each year for Self Governance tribes, contracting tribes, 
and BIA programs, as well as the total amounts the BIA was eligible to receive for 
these programs based upon data it compiled. The above information has been 
requested by the Tribe to verify whether Red Lake, other Self Governance tribes, 
contracting tribes, and BIA programs were treated the same way with regard to the 
distribution of Pay Costs for the years 2003-2006. 

(emphasis added). (SOF 1 49). 

The Department failed to provide a detailed Pay Cost analysis to the Tribe by April 1, 
2006, and has yet to provide it to the Tribe. (SOF f 50). 4 

D. BIA's Obligation to Provide Pay Cost Funding to the Tribe 

As set forth above, footnote 15 to the 2006 Reprogramming Request provides that "[t]he 
BIA will make every effort to treat Red Lake Tribal employees the same as all other Tribal and 
Federal employees for purposes of pay cost adjustments in FY 2006 ...." But, although all of the 
BIA's fixed costs, including pay costs, were funded for FY 2006, the Tribe believes that the BIA 
did not fully fund the Tribe's pay costs. This is the basis for Count IV of the Complaint. 

In discovery, Defendants have stated that, upon review of the estimated pay cost increases 
effective in FY 2006, the BIA believes that an error was made and that the Tribe will be owed an 
additional distribution. (SOF 1 51). 5 This issue, however, cannot be resolved until the 
Government provides the Tribe with the detailed Pay Cost analysis for the years 2003-2006. The 
Government's ongoing breach of its duty to provide this analysis prevents a determination of 
whether the Government is also breaching its obligation to provide the requisite funding so that 
Tribal employees are treated the same as Federal employees for purposes of pay cost adjustments 
in FY 2006. Since a pay cost adjustment, once it is properly applied, impacts pay rates and 

4 Defendants stated in their discovery responses dated October 24, 2007, that the Department anticipated it would be 
able to complete the Pay Cost analysis and provide additional funds to the Tribe based on that analysis within 60 
days, ie, by December 24, 2007. (SOF If 52). This would have been almost 21 months late. Another six months 
later, Le. some 27 months after the due date, the analysis still has not been provided to the Tribe. 

5 See footnote 4 above. 
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adjustments in successive years, the Pay Cost analysis to be provided by the Government could 
lead the Tribe to seek relief for 2003 and for each of the following years and to amend its 
complaint for that purpose. 

ARGUMENT 

A. Standard for Summary Judgment 

Pursuant to Fed. R. Civ. P. 56(c), a party seeking summary judgment must demonstrate 
on the basis of its evidentiary submissions "that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law." Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 247 (1986). While the court must draw all justifiable inferences in 
favor of the non-moving party, Masson v. New Yorker Magazine, Inc. . 501 U.S. 496, 520 
(1991), the non-moving party "must do more than simply show that there is some metaphysical 
doubt as to the material facts." Matsushita Elec. Indus. Co. v. Zenith Radio Corp. , 475 U.S. 574, 
586 (1986). "[TJhe mere existence of some alleged factual dispute between the parties will not 
defeat an otherwise properly supported motion for summary judgment; the requirement is that 
there be no genuine issue of material fact." Anderson v. Liberty Lobby, Inc. , 477 U.S. at 247-48. 

Summary judgment is appropriate where the dispute concerns the proper interpretation of 
a public contract, a question of law. Olympus Corp. v. United States , 98 F.3d 1314, 1316 
(Fed.Cir. 1996). Here there is no genuine issue as to any material fact and the Tribe is entitled to 
judgment as a matter of law on its breach of contract claims. See Holcomb v. Powell 433 F.3d 
889, 895 (D.C. Cir. 2006). 

B. BIA's Breaches of Its Promises for Funding Operations of the 
Juvenile Facility (Count I) 

The Compact, together with the Agreement and the 2005 Reprogramming Request, 

constitutes a contract. "For the purposes of [25 U.S.C. § 450m-l - the ISDEAA provision which 

10 
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authorizes civil actions for contract disputes and claims], the term 'contract' shall include 

compacts and funding agreements entered into under this part." 25 U.S.C. § 45 8aaa- 10(a). 

The Supreme Court has recently emphasized that funding promises made in contracts 

under the ISDEAA are every bit as binding as other contractual promises. 

Congress, in respect to the binding nature of a promise, meant to treat alike 
promises made under the Act and ordinary contractual promises (say, those made 
in procurement contracts). ... Further, the Act says that if the Government refuses 
to pay, then contractors are entitled to 'money damages' in accordance with the 
Contract Disputes Act." 

Cherokee Nation of Oklahoma v. Leavitt 543 U.S. 631, 639 (2005) (emphasis in original). 

In addition, the Supreme Court noted that, "as long as Congress has appropriated 
sufficient legally unrestricted funds to pay the contracts at issue, the Government normally 
cannot back out of a promise to pay on grounds of 'insufficient appropriations,' even if the 
contract uses language such as 'subject to the availability of appropriations,' and even if an 
agency's total lump-sum appropriation is insufficient to pay all the contracts the agency has 
made." Id. at 637 (emphasis in original). As the Federal Circuit stated succinctly, "[t]he 
Secretary d[oes] not have the discretion to breach his contracts with [a tribe]." Thompson v. 
Cherokee Nation of Oklahoma. 334 F.3d 1075, 1088 (Fed. Cir. 2003), aff d sub nom . Cherokee 
Nation of Oklahoma v. Leavitt , 543 U.S. 631 (2005). 

Congress amended the ISDEAA in 1988 specifically to address tribal funding problems 
regarding administrative costs of federal programs subject to self-determination contracts. 
Samish Indian Nation v. United States, 419 F.3d 1355, 1366 (Fed. Cir. 2005). The Act must be 
construed "to advance its remedial purpose, namely, removing the financial burden incurred by 
tribes and tribal organizations when implementing federal programs under self-determination 
contracts." Id. at 1367; see also Ramah Navajo Chapter v. Luian . 1 12 F.3d 1455, 1462 (10th Cir. 



11 
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1997). This same rule applies in construing contracts entered into under the ISDEAA - the 
contract must be liberally construed for the benefit of the tribe. See 25 U.S.C. § 4501. 6 

In this case, the contract committed the BIA to provide $4,582,036 to the Tribe for law 
enforcement in Calendar Year 2005, including $1,218,482 for operating the juvenile correction 
facility. The footnote to this commitment added that "[t]he BIA agrees to assist the Tribe in 
obtaining $1,218,482 for operations funding for the Tribes [sic] juvenile correction facility in CY 
2005, and to request this amount in the next Presidents [sic] budget." As discussed above, this 
devolves into two distinct promises: (1) to provide $1,218,482 for operations funding for the 
juvenile facility in CY 2005, and (2) to request $1,218,482 for operations funding for the facility 
in the President's budget for FY 2006. The Government failed to perform both of these 
promises. 

1. BIA's failure to provide funding for CY 2005 

The Agreement provides that "the Secretary [of the Interior] shall make available to the 
Tribe the total amount of funds negotiated as they are identified in the attached 
REPROGRAMMING REQUEST for Calendar Year 2005." (SOF 1 13; App. Ex. B § 5). The 
total amount of funds negotiated and identified for law enforcement in line item 177 of the 2005 
Reprogramming Request was $4,582,036. Yet the Government failed to provide this amount to 
the Tribe; the Government provided some $1,218,482 less. This funding shortfall was a breach 
of contract. 

The Government's failure is not excused by footnote 25, which stated that "[t]he BIA 
agrees to assist the Tribe in obtaining $1,218,482 for operations funding for the Tribes [sic] 

In 1994 Congress amended the ISDEAA and specified a model self-determination agreement to be used between 
the Government and Indian Tribes. Congress mandated that each self-determination contract entered into under the 
ISDEAA shall contain, or incorporate by reference, the provisions of the model agreement. 25 U.S.C. § 4501(a). 
The model agreement, in turn, provides that "[e]ach provision of the Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450 et seq.) and each provision of this Contract shall be liberally construed for the 
benefit of the Contractor [i.e. the Tribe]." 25 U.S.C. § 4501(c). 

12 
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juvenile correction facility in CY 2005 [.]" This footnote does not negate the funding 
commitment made in line item 177. See Segar v. Mukasev , 508 F.3d 16, 24 (D.C. Cir. 2007) 
(footnote cannot be construed to read text out of a contract). Nor does it render the 
Government's obligation elective or discretionary in nature. Bilateral contracts should not be 
interpreted so as to place one party at the mere will or mercy of the other. S.A. Healv Co. v. 
United States, 576 F.2d 299, 305 (Ct.Cl. 1978). Thus, the courts have refused to subject 
government contractors "to the 'mere will or mercy' of the procuring agency, insofar as the duty 
to make reasonable budget requests is concerned." Id. And, as discussed above, "[t]he Secretary 
d[oes] not have the discretion to breach his [ISDEAA] contracts with [a tribe]." Thompson v. 
Cherokee Nation of Oklahoma, 334 F.3d at 1088. 

At a minimum, the footnote language must be construed as a promise that the 
Government would make its best efforts to obtain the specified funding for the Tribe. Every 
contract contains an implied covenant of good faith and fair dealing, and the United States, when 
it enters into contracts, is subject to this covenant. First Nationwide Bank v. United States , 43 1 
F.3d 1342, 1349 (Fed.Cir. 2005). This covenant "requires a party to respect and implement the 
contract in accordance with its terms. ..." Id. at 1350. Good faith requires a party to make its 
best efforts to perform the contract. See Hughes Communications Galaxy, Inc. v. United States . 
47 Fed.Cl. 236, 239 (2000) (the "best efforts" standard has been held to be equivalent to that of 
good faith). 

In this case, the Government plainly failed to make its best efforts to obtain the funding 
for the Tribe. In fact, the Government made no efforts to obtain the funding. Accordingly, the 
Government breached its contract. See Mergentime Corp. v. WMATA . 2006 WL 416177 at * 78 
(D.D.C. 2006) (even if construction schedule was nothing more than a set of "best efforts" dates, 
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contractor flunked its obligation to make its best efforts to meet the schedule). The Tribe is 
entitled to recover damages for this breach of contract. 7 

"Contract damages are ordinarily based on the injured party's expectation interest and are 
intended to give him the benefit of his bargain by awarding him a sum of money that will, to the 
extent possible, put him in as good a position as he would have been in had the contract been 
performed." Restatement (Second) of Contracts § 347, cmt. a (1981). Accordingly, in a 
situation where a defendant breached a "best efforts" obligation, a damages award can be based 
on the quantity of revenue that plaintiff reasonably anticipated that the defendant's best efforts 
would have produced. See Lexington Products Ltd. v. B.D. Communications, Inc. . 677 F.2d 
251, 253 (2d Cir. 1982). Here, the Tribe reasonably anticipated that the Government's best 
efforts would result in obtaining the promised amount of funding. The Government evidently 
agreed, since it undertook the commitment. Thus, $1,218,482 is the proper quantum of 
damages. 8 

2. BIA's failure to request funding in the FY 2006 budget 

The second promise the Government made to the Tribe was that it would request 
$1,218,482 for operations funding for the Tribe's juvenile facility in the President's budget for 
FY 2006. This promise was not qualified in any way. The Government failed to perform this 
promise, thereby breaching its contract with the Tribe. 

Once again, the appropriate measure of damages is the amount of money that would 
place the Tribe in as good a position as it would have been in had the contract been performed. 



Pursuant to 25 U.S.C. § 450m-l, a tribal contractor may secure damages in a District Court or an order requiring 
the agency to pay amounts required by the tribe's contract. See S. Rep. No. 100-274 at 34 (1988), reprinted in 1988 
U.S.C. C.A.N. 2620, 2653. In this case, the relief the Tribe seeks is more in the nature of damages than specific 
performance. 

In addition, the Tribe is entitled to receive interest on its damages, calculated from February 17 2006 41 U S C § 
611. 
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The undisputed evidence plainly establishes that, had this funding been requested in the 

President's budget, as promised, the money would have been appropriated by Congress. Not 

only did Congress appropriate all the lump sum funding for Indian law enforcement requested in 

the President's FY 2006 budget ($192,265,000) but it increased that amount by an additional $1.1 

million. The Tribe is therefore entitled to damages in the amount of $1,21 8,482. 9 

C. BIA T s Failure to Notify the Tribe of Additional Funding 
(Count II) 

The Agreement also provided that the Midwest Regional Office of the BIA would notify 
the Tribe immediately about the availability of any additional funding that the Tribe is eligible to 
apply for or receive. (SOF f 41; Agreement § 17). It is undisputed that, in September 2006, the 
Midwest Regional Office received and then distributed approximately $200,000 in end-of- fiscal- 
year funds to five other tribes and tribal organizations in the Midwest Region without advising 
the Tribe of their availability. In so doing, the Government breached its contractual obligation to 
the Tribe. As a result, the Tribe was precluded from the opportunity to obtain a share of this 
additional funding for which it was eligible. 

The Tribe seeks partial summary judgment on the issue of liability with respect to this 
breach. Establishing the amount of damages may require a brief trial. The Tribe's damages may 
not be calculable with mathematical accuracy, but this is not required. See Restatement (Second) 
of Contracts § 352 cmt. a (1981). The Tribe need only provide a reasonable basis for computing 
damages even if it is approximate and, if need be, a jury verdict method can be used when no 
more reliable method is available. See Celeron Gathering Corp. v. United States . 34 Fed. CI. 745, 
753 (1996). "[SJince [the Government] produced the damage, it must bear the uncertainty of 
proof." Perma Research and Development v. Singer Co. . 542 F.2d 111, 116 (2d Cir. 1976). 



The Tribe is also entitled to receive interest on these damages. 
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D. BIA T s Failure to Provide the Tribe With a Pay Cost Report 
(Count III) 

As recounted above, in January 2006 the Tribe and the Government completed 
negotiations on a Reprogramming Request for 2006 to be incorporated into the Agreement. The 
Tribe's representative executed this Reprogramming Request after it was completed and then 
submitted it to the BIA for execution. Mr. Reinfeld, the Acting Director of the OSG, executed 
this agreement on behalf of the Government on or about January 23, 2006. In so doing, he struck 
out two sentences in footnote 25 and added the notation that "These sentences are not agreed to 
by the Secretary." The two sentences related to operations funding for the Tribe's juvenile 
correction facility and to designating the Red Lake Reservation as a high crime area. 10 The 
Government thereby accepted and approved the Reprogramming Request for 2006 except for 
those two sentences. See 25 C.F.R. §§ 900.25 and 900.26. 

Among the obligations which the Government agreed to undertake pursuant to this 
Reprogramming Request was to provide to the Tribe by April 1, 2006, a detailed Pay Cost 
analysis for the years 2003-2006, showing the amount the Tribe was eligible to receive each year 
based upon Pay Cost data the Tribe provided, the actual amount received, and the shortfall or 
unfunded amount. It is undisputed that the Government has not yet provided this Pay Cost 
analysis to the Tribe, more than two years after it was due. 

Accordingly, the Tribe is entitled to specific performance of this contractual obligation. 
See 25 U.S.C. § 450m- 1(a) (authorizing injunctive relief in actions under the ISDEAA); S. Rep. 
No. 100-274 at 34 (1988), reprinted at 1988 U.S.C.C.A.N. 2620, 2653 (the ISDEAA, as 



The Government's declination of these provisions did not comport with applicable legal requirements and so was 
ineffective. See Cheyenne River Sioux Tribe v. Kempthorne . 496 F.Supp.2d 1059, 1067-68 (D.S.D. 2007). The 
Court need not address this issue, however, for purposes of the instant motion. 
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amended, "affords self-determination contractors the opportunity to secure injunctive relief . . . 
for violations of the S elf-Determination Act (or the terms of contracts under the Act)"). 

CONCLUSION 

For the foregoing reasons, Plaintiffs Motion for Summary Judgment on Counts I and III, 
and for Partial Summary Judgment on Count II should be granted. Judgment should be entered 
on behalf of the Tribe and against the Defendants as follows: 

(i) on Count I, an award of money damages in the amount of $2,436,964 plus interest 
calculated from February 1 7, 2006; 

(ii) on Count II, a judgment that in September 2006 the Defendants breached their duty to 
notify the Tribe of the availability of approximately $200,000 in end-of-fiscal-year funds that the 
Tribe was eligible to apply for and receive; 

(iii) on Count III, injunctive relief ordering the Secretary to provide the Tribe forthwith a 
detailed pay cost analysis for the years 2003-2006. 

June 18,2008. 

Respectfully submitted, 
HOLLAND & KNIGHT LLP 

By: /s/ Philip Baker-Shenk 



PHILIP BAKER-SHENK (D.C. Bar #386662) 
STEVEN D. GORDON (D.C. Bar #219287) 
2099 Pennsylvania Avenue, N.W. Suite 100 
Washington, D.C. 20006 
Phone: 202-955-3000 
Fax: 202-955-5564 

Attorneys for Plaintiff 

Red Lake Band of Chippewa Indians 



#5349203 v7 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RED LAKE BAND OF CHIPPEWA ) 


INDIANS, 






Plaintiff, ) 


v. 




UNITED STATES OF AMERICA, et al., ) 




Defendants ) 



Civil Action No. 1 :06CV01826 (CKK) 



PLAINTIFF'S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 

Pursuant to LCvR 7(h) and 56.1, Plaintiff Red Lake Band of Chippewa Indians (the 

"Tribe"), by counsel, submits the following statement of material facts as to which there is no 

genuine issue in support of its Motion for Summary Judgment on Counts I and III, and for Partial 

Summary Judgment on Count II, filed herewith. 

1 . The Tribe is a federally recognized Indian tribe. (Answer, p. 1 at ^f 1). 

2. Defendant Dirk Kempthorne is Secretary of the U.S. Department of the Interior (the 
"Department") and has overall responsibility for administering the Department as 
well as overseeing its constituent agencies, including the Bureau of Indian Affairs 
(BIA), and managing certain Indian affairs and appropriations. (Answer, p. 2 at Tf 2). 

3. The Office of Self-Governance (the "OSG") is the office within the Department 
responsible for administering the Secretary's tribal self-governance program, 
including BIA programs. (Answer, p. 2 at J 5). 
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4. Kenneth Reinfeld at times relevant to the Complaint functioned as the Acting 
Director of the OSG and was responsible for executing the functions and duties of the 
OSG. (Answer, p. 2 at t 6). 

5. On or about January 14, 1997, the Tribe and the United States entered into a Compact 
of Self-Governance ("Compact") pursuant to the Indian S elf-Determination and 
Education Assistance Act, 25 U.S.C § 450, et seq . (App. Ex. A). 1 

6. The purpose of the Compact is to transfer control to the Tribe over funding and 
decision-making for certain federal programs, services, functions and activities as an 
effective way to implement the federal policy of government-to-government relations 
with Indian tribes. (App. Ex. A - Compact, Article I § 2(a)). 

7. Pursuant to Article II, Section 3 of the Compact, the Secretary of the Interior or an 
authorized representative "shall provide to the Tribe the total amount specified in the 
Annual Agreement incorporated by reference in [the Compact]." (App. Ex. A - 
Compact, Article II § 3). 

8. The Tribe used Department of Justice ("DOJ") and BIA grant funds to design two 
detention facilities comprising parts of the Red Lake Law Enforcement Complex: a 
Phase I facility housing medium and minimum security adults and juveniles, and a 
Phase III facility housing minimum security juveniles in a rehabilitative setting. 
(App. Ex. D - Deposition Transcript of John N. Rever, July 20, 2007, pp. 29:5-30:5; 
Ex. F; Ex. G at Grant Manager's Memorandum, Pt. I: Project Summary, p. 1 of 1, § 
15; Ex. H). 



A separate Appendix of Exhibits in Support of Plaintiff s Motion for Summary Judgment on Counts I and III, and 
for Partial Summary Judgment on Count II is filed herewith. Record excerpts contained in the Appendix of Exhibits 
are cited herein as "App. Ex. ." 
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9. The Tribe subsequently constructed both the Phase I and Phase III facilities using 
DOJ grant funds. (App. Ex. I - Deposition Transcript of Kenneth D. Reinfeld, Ph.D., 
August 21, 2007 ("Reinfeld Depo."), pp. 17:1-9, 19:11-20:2). 

10. On or about November 15, 2004, pursuant to the Compact, the Tribe and the United 
States entered into a Multi-Year Funding Agreement ("Agreement") for 2005-2010 
and an attached "Self Governance 2005 Annual Funding Agreement - 
Reprogramming Request" ("2005 Reprogramming Request") that set forth, by line 
item and program title, the funds to be provided by the United States to the Tribe for 
2005. (App. Ex. B; Ex. I -Reinfeld Depo., pp. 36:14-17, 42:7-9). 

1 1 . The Agreement became effective in 2005 and has a termination date of December 3 1 , 
2010. (Answer, p. 3 at f 12; App. Ex. B - Agreement, p. 5 at § 21). 

12. The Agreement provides for the Tribe to assume responsibility for various programs, 
functions, services, and activities specified in the Agreement and the 2005 
Reprogramming Request. (App. Ex. B - Agreement, p. 1 at § 2). 

13. The Agreement further provides that "the Secretary [of the Interior] shall make 
available to the Tribe the total amount of funds negotiated as they are identified in the 
attached REPROGRAMMING REQUEST for Calendar Year 2005." (App. Ex. B - 
Agreement, p. 2 at § 5). 

14. The 2005 Reprogramming Request set forth, by line item and program title, the funds 
to be provided to the Tribe for 2005. (App. Ex. B - 2005 Reprogramming Request). 

15. Funding for both the adult and the juvenile detention facilities was addressed in line 
item 177 of the 2005 Reprogramming Request, which covered "Law Enforcement - 
NON TPA" and specified that a total of $4,582,036 would be provided to the Tribe, 
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including $1,218,482 for funding operations of the Tribe's juvenile detention facility 
in CY 2005. (App. Ex. B - 2005 Reprogramming Request, p. 2; Ex. M - Declaration 
of David Conner, ]f 4). 

16. A footnote to line item 177 - footnote 25 - provided that: 

The Assistant Secretary - Indian Affairs and the Tribe agree that this amount 
represents original and historical base-transferred amounts of $1,413,500 from 
TPA Law Enforcement - Agency, $5,283 from TPA Law Enforcement Area, 
and $18,799 from Law Enforcement Area, in addition to $95,000 in base 
eligible funding from the FY 1999 Law Enforcement Initiative, $94,000 in 
base eligible funding from the FY 2000 Law Enforcement Initiative, and 
$224,000 in base eligible funding from the 2001 Law Enforcement Initiative. 
The Assistant Secretary - Indian Affairs agrees to do everything in his power 
to ensure these amounts are not reduced, and that Self-Governance tribes are 
treated on an equal footing with BIA Law Enforcement with regard to any 
additional Law Enforcement funds distributions. The Red Lake Band requests 
an additional $1 million for operation of Law Enforcement. Any new law 
enforcement program funding is to be determined and added to the AFA [the 
Agreement] based on national distribution methodology developed by the BIA. 
The OSG and BIA also agree that it [sic] will keep the Tribe closely informed 
about all activities pertaining to Public Safety and Justice, so that the Tribe can 
participate to the fullest degree. The OSG and BIA agree that the $1 .555 
million obtained in FY 2002 for detention funding is for staffing the Tribes 
[sic] new [adult] detention facility, and the Tribe cannot staff this facility for 
just one year. The BIA agrees to assist the Tribe in obtaining $1,218,482 for 
operations funding for the Tribes [sic] juvenile correction facility in CY 2005, 
and to request this amount in the next Presidents [sic] budget . With regard to 
any new initiatives pertaining to Homeland Security, it is mutually agreed that 
Red Lake Law Enforcement shall be eligible to participate at the same level as 
BIA Law Enforcement in any new programs and funding increases. 

(emphasis added). (App. Ex. B - 2005 Reprogramming Request, pp. 5-6 n. 

25). 

17. The Government did not provide the Tribe $1,218,482 in program operations funding 
for the juvenile facility in CY 2005. (App. Ex. K - Deposition Transcript of W. 
Patrick Ragsdale, July 11, 2007 ("Ragsdale Depo."), p. 39:1-8; Ex. I - Reinfeld 
Depo., p. 41 : 1-5; Ex. E - Deposition Transcript of Christopher Chaney, August 30, 
2007 ("Cheney Depo."), pp. 71:2-8, 80:9-14). 
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18. The head of the BIA's Office of Justice Services, Christopher Chaney, testified that 
the BIA did not provide any assistance to the Tribe in obtaining staffing and program 
operations funding for the facility in CY 2005. (App. Ex. E - Chaney Depo., p. 72:5- 
14). 

19. Patrick Ragsdale, Director of the BIA, testified that he is not aware of any efforts by 
the BIA to obtain staffing and program operations funding for the Tribe's juvenile 
facility for CY 2005. (App. Ex. K - Ragsdale Depo., pp. 39:9-40:22). 

20. Kenneth Reinfeld, the Acting Director of the OSG and the person who executed the 
2005 Reprogramming Request on behalf of the United States, testified that he 
personally did not make any efforts to obtain staffing and program operations funding 
for the Tribe's juvenile facility for CY 2005. (App. Ex. I - Reinfeld Depo., p. 41 :6- 
12). 

21 . At the time the 2005 Reprogramming Request was negotiated and executed, in the 
fall of 2004, the next President's budget was for Fiscal Year 2006. The President's 
budget for FY 2006 was submitted to Congress on February 7, 2005. (App. Ex. P; 
App. Ex. Q, p. 1). 

22. The Government did not include a request for $1,21 8,482 for the Tribe's juvenile 
facility in the President's budget for FY 2006. (App. Ex. E - Cheney Depo., p. 80:3-8; 
App. Ex. O - Defendants' Responses to Plaintiffs First Set of Interrogatories ("First 
Interrogatory Responses"), p. 5-6 at Response to Interrogatory No. 4). 

23. The Government did not include a request for $1,218,482 for the Tribe's juvenile 
facility in the President's budget for FY 2007. (App. Ex. E - Cheney Depo., p. 80:3- 
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8; App. Ex. O - First Interrogatory Responses, p. 5-6 at Response to Interrogatory No. 

4). 

24. In January 2006 the Tribe and the Government completed bilateral negotiations on a 
Fourth Amendment to the Multi-Year Funding Agreement for 2005-2010 ("Fourth 
Amendment") and an associated "Self Governance 2006 Annual Funding Agreement 

- Reprogramming Request" ("2006 Reprogramming Request"). (App. Ex. L - Fourth 
Amendment and attached 2006 Reprogramming Request; Ex. M - Declaration of 
David Conner, J 6). 

25. Line item 176 of this 2006 Reprogramming Request addressed "Law Enforcement - 
NON TPA" and specified that a total of $4,554,258 would be provided to the Tribe. 
(App. Ex. L - 2006 Reprogramming Request, p. 2). 

26. The same footnote 25 was appended to this line item as in the 2005 Reprogramming 
Request. This footnote was identical to the previous one except for two changes. 
First, the sentence regarding funding for the juvenile correction facility was updated 
to state that "The BIA agrees to assist the Tribe in obtaining $1,218,482 for 
operations funding for the Tribes [sic] juvenile correction facility in CY 2006, and 
further agrees to request $1,599,225 for operation of the Tribes [sic] juvenile 
corrections facility in the Presidents [sic] FY 2007 budget." Second, a new final 
sentence was added to the footnote which provided that "The BIA and OSG agree 
that the Red Lake Reservation be designated as a high crime area, and that the Tribe 
shall receive extraordinary consideration for high crimes area funding, in light of the 
March 21, 2005 shooting incident at Red Lake High School." (App. Ex. L - 2006 
Reprogramming Request, p. 4 n. 25). 
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27. The reference to "the March 21, 2005 shooting incident at Red Lake High School" in 
the final sentence of footnote 25 referred to the highly-publicized incident, commonly 
referred to as the "Red Lake High School massacre," in which a 16-year-old Red 
Lake Indian shot and killed seven people on the Reservation school campus, 
comprising five students, one teacher and an unarmed security guard, and wounded 
multiple others. The shooting ended when the gunman exchanged fire with police, 
then retreated to a classroom where he took his own life. The gunman had previously 
killed his paternal grandfather and the grandfather's girlfriend. (Christopher Lee and 
Shankar Vedantam, Minn. Rampage Leaves 10 Dead; Dozens are Shot on 
Reservation, Most at School; Suspect, Grandfather Die , Washington Post, Mar. 22, 

2005, at Al ; Sylvia Moreno, Slain Guard Called a Hero for Actions at Minn. School . 
Washington Post, Mar. 24, 2005, at Al). 

28. Pursuant to standard procedure, the Tribe's Chairman executed the Fourth 
Amendment to the Agreement and the 2006 Reprogramming Request on January 1 9, 

2006, after negotiations were concluded, and then submitted them to the BIA for 
execution. (App, Ex. M - Declaration of David Conner, f 6). 

29. Kenneth Reinfeld, the Acting Director of the OSG, executed the Fourth Amendment 
to the Agreement and the 2006 Reprogramming Request on or about January 23, 
2006, and sent them back to the Tribe. (App. Ex. L - Fourth Amendment, p. 6, and 
2006 Reprogramming Request, p. 2; Ex. I - Reinfeld Depo., pp. 44:1 1-15, 49;5-7; Ex. 
M - Declaration of David Conner, ^ 8). 

30. After receiving the 2006 Reprogramming Request from the Tribe, Mr. Reinfeld, the 
Acting Director of the OSG, struck out by hand two sentences in footnote 25 and 
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added the hand-written notation that "These sentences are not agreed to by the 
Secretary." The two sentences were the new final sentence to the footnote and the 
updated sentence stating that "The BIA agrees to assist the Tribe in obtaining 
$1,218,482 for operations funding for the Tribes [sic] juvenile correction facility in 
CY 2006, and further agrees to request $1,599,225 for operation of the Tribes [sic] 
juvenile corrections facility in the Presidents [sic] FY 2007 budget." (App. Ex. L - 
2006 Reprogramming Request, p. 4 n. 25; Ex. I - Reinfeld Depo., pp. 36:14-17, 
38:22-39:9, 44:1 1-15, 45:9-46:15; Ex. M - Declaration of David Conner, If 8). 

3 1 . The Tribe never agreed to the unilateral changes to footnote 25 to the 2006 
Reprogramming Request made by Mr. Reinfeld. (App. Ex. M - Declaration of David 
Conner, 1 9). 

32. The Department's budgets for FY 2005 and FY 2006 included significant, general 
funding increases for staffing and operations of Indian country detention facilities. 
(App. Ex. E-Chaney Depo., pp. 47:4-15, 48:12-17). 

33. Congress appropriated $180,063,000 for BIA's Public Safety and Justice law 
enforcement and detention programs for FY 2005 (including $2,328,000 for the 
Indian Police Academy), an increase of $7,568,000 over what was appropriated for 
the same purposes in FY 2004. (App. Ex. R). 

34. The President's budget for FY 2006 requested $192,265,000 (including $2,378,000 
for the Indian Police Academy) for BIA Public Safety and Justice law enforcement 
programs, including funding for the operation of detention services, programs, and 
facilities. (App. Ex. R). 
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35. Congress increased this FY 2006 funding by an additional $1.1 million, appropriating 
a total of $193,377,000, an increase of $13,314,000 over what was appropriated for 
the same purposes in FY 2005. (App. Ex. S). 

36. A lump sum of $201,620,000 was requested in the President's budget for FY 2007 for 
BIA Public Safety and Justice law enforcement programs, including funding for the 
operation of detention services, programs, and facilities. (App. Ex. S). 

37. Congress increased the funding over and above this requested amount, appropriating 
a total of $204,454,000 for FY 2007, an increase of $1 1,077,000 over what was 
appropriated for the same purposes in FY 2006. (App. Ex. T). 

38. On February 17, 2006, counsel for the Tribe submitted to Mr. Reinfeld at the OSG a 
certified claim for damages arising from the Department's breaches of the 
Agreement, namely failing to obtain or assist the Tribe in obtaining $1,218,482 in 
programs operation funding for the Tribe's juvenile corrections facility in CY 2005 
and failing to include or request $1,218,482 in programs operation funding for the 
facility in the FY 2006 budget. (Answer, p. 5 at f]| 26-27; App. Ex. J - Defendants' 
Responses to Plaintiffs First Requests for Admission ("First RFA Responses"), pp. 
15-16 at T|f 24-25). 

39. BIA Director W. Patrick Ragsdale responded to this claim in a letter dated June 15, 
2006, stating that "It is not possible to provide this funding without decreasing 
allocations for other law enforcement operations nationwide which would adversely 
impact other tribes. However, in compliance with the [Agreement], I am instructing 
OLES to make a renewed effort to assist the Tribe in finding sources for operational 
funding ($1,218,482) for the Tribe's new juvenile facility." (App. Ex. N, p. 2). 
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40. No federal funding for the Tribe's juvenile facility was ever provided for CY 2005, 
FY 2006, or FY 2007. (App. Ex. I - Reinfeld Depo., pp. 41:1-5, 43:13-19; Ex. E - 
Chaney Depo., pp. 80:9-17, 89:3-13; Ex. M - Declaration of David Conner, f 5). 

41. Section 17 of the Agreement and of the Fourth Amendment provides: 

Additional Funds - If the Midwest Region Office of the BIA receives notice 
of the availability of any additional funding in any fiscal year for any purpose, 
including any unspent funds, that the Tribe is eligible to apply for or receive, 
then it must notify the Tribe as soon as possible about such funds so that the 
Tribe may access or apply for those funds. The Midwest Region Office 
commits to keeping the Tribe informed of the existence of funding 
immediately upon learning of its existence. 

(emphasis in original). (App. Ex. B - Agreement, p. 4). 

42. Article IV, Section 4 of the Compact states, "The Tribe shall be eligible for new 
programs, activities, services and functions on the same basis as other tribes and the 
Secretary or his authorized representative shall advise the Tribe of the funding 
available for such programs." (App. Ex. A - Compact, p. 12). 

43. In September 2006, the BIA Midwest Regional Office received and distributed 
approximately $200,000 in FY 2006 year-end funds to five of the thirty- five Indian 
tribes and tribal organizations within the BIA Midwest Region. (Answer, p. 6 at f 34; 
App. Ex. O - First Interrogatory Responses, p. 9-10 at Response to Interrogatory No. 
7). 

44. The Tribe was not informed about the availability of these funds until weeks after 
they were distributed. (Answer, p. 6 at K 37). 

45. The Tribe did not receive any of these year-end funds. (App. Ex. J - First RFA 
Responses, p. 21 at 1 37; Ex. K- Ragsdale Depo., pp. 63:6-14, 65:6-10). 
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46. One month after the BIA distributed these year-end funds, on October 18, 2006, the 
Tribe was informed by the BIA Midwest Regional Office that the BIA Central Office 
had made a decision to distribute the year-end funds only to tribes having contracts 
under Title I of P.L. 93-638 (codified at 25 U.S. §§ 450f), and not to tribes - like the 
Tribe - having contracts under Title IV of P.L. 93-638 (codified at 25 U.S. §§ 
458cc). (Answer, p. 7 at H 39). 

47. BIA Director Patrick Ragsdale testified that he does not dispute that self- governance 
tribes - like the Tribe - were eligible to receive the end-of-year money. (App. Ex. K 
- Ragsdale Depo., pp. 63:6-14, 64:11-19). 

48. Mr. Ragsdale testified that "Self-governance tribes were eligible for funds, but my 
understanding is is [sic] that the money had to be obligated within a very short period 
of time and the Bureau's mechanism through the Office of Self-Governance could not 
mechanically do that. So the self-governance tribes were excluded from that - from 
that potential allocation." (App. Ex. K - Ragsdale Depo., p. 64: 1-7). 

49. Footnote 15 to the 2006 Reprogramming Request addresses the issue of pay cost 

adjustments for Tribal employees and provides in relevant part: 

The BIA will make every effort to treat Red Lake Tribal employees the same 
as all other Tribal and Federal employees for purposes of pay cost adjustments 
in FY 2006. ... Further, the BIA and OSG agree to provide to the Tribe by 
April 1, 2006, a detailed Pay Cost analysis for the years 2003-2006 , showing 
what the Tribe was eligible to receive each year based upon Pay Cost data the 
Tribe provided, the actual amount received, and the shortfall or unfunded 
amount. This analysis will include Law Enforcement. The analysis will 
separately show the total amounts received each year for Self Governance 
tribes, contracting tribes, and BIA programs, as well as the total amounts the 
BIA was eligible to receive for these programs based upon data it compiled. 
The above information has been requested by the Tribe to verify whether Red 
Lake, other Self Governance tribes, contracting tribes, and BIA programs were 
treated the same way with regard to the distribution of Pay Costs for the years 
2003-2006. 
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(emphasis added). (App. Ex. L - 2006 Reprogramming Request, p. 3 n. 15). 

50. The Department failed to provide a detailed Pay Cost analysis to the Tribe by April 1, 
2006, and has yet to provide it to the Tribe. (Answer, p. 8 at 1 47; App. Ex. I - 
Reinfeld Depo., pp. 70:9-71:13; Ex. M - Declaration of David Conner, 1 10). 

51. Defendants have stated that, upon review of the estimated pay cost increases effective 
in FY 2006, the BIA believes that an error was made and that the Tribe will be owed 
an additional distribution. (App. Ex. O - First Interrogatory Responses, pp. 10-11 at 
Response to Interrogatory No. 8). 

52. The Defendants stated in their discovery responses dated October 24, 2007, that the 
Department "anticipates that it will be able to provide the determination [of the 
amount of the additional distribution] and the additional funds within 60 days[,]" Le. 
by December 24, 2007. (App. Ex. O - First Interrogatory Responses, pp. 10-11 at 

Response to Interrogatory No. 8). 
June 18, 2008. 

Respectfully submitted, 
HOLLAND & KNIGHT LLP 

By: Is/ Philip Baker-Shenk 



PHILIP BAKER-SHENK (D.C. Bar #386662) 
STEVEN D. GORDON (D.C. Bar #219287) 
2099 Pennsylvania Avenue, N.W. Suite 100 
Washington, D.C. 20006 
Phone: 202-955-3000 
Fax: 202-955-5564 

Attorneys for Plaintiff 

Red Lake Band of Chippewa Indians 



#5383748 v7 



12 



Case 1 :06-cv-01 826-CKK Document 1 6-2 Filed 06/1 8/2008 Page 1 of 3 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RED LAKE BAND OF CHIPPEWA ) 

INDIANS, ) 

) 
Plaintiff, ) 



) 
v. ) Civil Action No. 1:06CV01826 (CKK) 

) 
UNITED STATES OF AMERICA, et al., ) 

) 
Defendants ) 

) 



APPENDIX OF EXHIBITS IN SUPPORT OF 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

ON COUNTS I AND III, AND FOR 

PARTIAL SUMMARY JUDGMENT ON COUNT II 

Plaintiff Red Lake Band of Chippewa Indians hereby lodges the following exhibits in 

support of its motion for summary judgment on Counts I and III, and for partial summary 

judgment on Count II: 

Exhibit A - Compact of Self-Governance Between the Red Lake Band of Chippewa Indians and 
the United States of America 

Exhibit B - Multi-Year Funding Agreement for 2005-2010 Between the Red Lake Band of 
Chippewa Indians and the United States of America, with attached Self Governance 2005 
Annual Funding Agreement - Reprogramming Request 

Exhibit C - November 20, 2000 letter from Theodore R. Quasula, Director of Office of Law 
Enforcement Services, to Honorable Bobby Whitefeather, Chairman of Red Lake Band of 
Chippewa Indians 

Exhibit D - Deposition Transcript of John N. Rever, July 20, 2007, with errata 

Exhibit E - Deposition Transcript of Christopher Chaney, August 30, 2007, with errata 

Exhibit F - November 9, 1999 memorandum from Director, BIA Office of Facilities 
Management and Construction, to Theodore R. Quasula, Director, Office of Law Enforcement 
Services 



Case 1 :06-cv-01 826-CKK Document 1 6-2 Filed 06/1 8/2008 Page 2 of 3 



Exhibit G - October 25, 2000, U.S. Department of Justice, Office of Justice Programs, 
Corrections Program Office, Grant Award and accompanying documents 

Exhibit H - December 14, 2005 Memorandum from Guillermo Rivera, Associate Director - 
Detention, BIA Office of Law Enforcement Services, to Chris Chaney, Deputy Bureau Director, 
Office of Law Enforcement Services 

Exhibit I - Deposition Transcript of Kenneth D. Reinfeld, Ph.D., August 21, 2007, with errata 

Exhibit J - Defendants' Responses to Plaintiffs First Requests for Admission 

Exhibit K - Deposition Transcript of W. Patrick Ragsdale, July 11, 2007, with errata 

Exhibit L - Fourth Amendment to the Multi-Year Funding Agreement for 2005-2010 Between 
the Red Lake Band of Chippewa Indians and the United States of America, with attached Self 
Governance 2006 Annual Funding Agreement - Reprogramming Request 

Exhibit M - Declaration of David Conner, June 18, 2008 

Exhibit N - June 15, 2006 Letter from W. Patrick Ragsdale, Director, BIA, to Honorable Floyd 
Jourdain, Jr., Chairman, Red Lake Band of Chippewa Indians 

Exhibit O - Defendants' Responses to Plaintiffs First Set of Interrogatories 

Exhibit P - The Budget Message of the President, dated February 7, 2005 

Exhibit Q - February 8, 2005 Testimony of OMB Director Joshua B. Bolten, President's FY 
2006 Budget Request, Committee on the Budget, United States House of Representatives 

Exhibit R - Department of the Interior, Budget Justifications and Performance Information 
Fiscal Year 2006, Bureau of Indian Affairs, FY 2006 Bureau of Indian Affairs Budget, p. BIA- 
COMP-4 

Exhibit S - Department of the Interior, Budget Justifications and Performance Information Fiscal 
Year 2007, Bureau of Indian Affairs, FY 2007 Bureau of Indian Affairs Budget, p. BIA-COMP- 
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Exhibit T - Department of the Interior, Budget Justifications and Performance Information Fiscal 
Year 2009, Indian Affairs, Indian Affairs - FY 2009 Budget Request, p. IA-CFT-3 



June 18, 2008. 



Respectfully submitted, 
HOLLAND & KNIGHT LLP 

By: /s/ Philip Baker-Shenk 



PHILIP BAKER-SHENK (D.C. Bar #386662) 
STEVEN D. GORDON (D.C. Bar #219287) 
2099 Pennsylvania Avenue, N.W. Suite 100 
Washington, D.C. 20006 
Phone: 202-955-3000 
Fax: 202-955-5564 

Attorneys for Plaintiff 

Red Lake Band of Chippewa Indians 
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United States Department of the Interior 



OFFICE OF THE SECRETARY 

Washington. D.C 20240 



~Jm 



January 27, 1997 



Bobby Whitefeather. Chairman 

Red Lake Band of Chippewa Indians ' _ 

Red Lake. M*{ 56671 

Dear Chairman Whitefeathen 

Enclosed is an original of Red Lake Band of 6hippewa Indians' Compact. 

. Sincerely, 



Renee M. Bu&kner, Secretary 
Office of Self-Oovernaace 



t*~S 



Enclosure * 
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COMPACT OP SELF-GOVERNANCE 
BETWEEN 
THE RED LAKE BAND OF CHIPPEWA INDIANS 
AND 
THE UNITED STATES OF AMERICA 

Article i Authority and Purpose 

of ael£?e^™^-*?? 0r * Cy ; ThiS a S r e erae *it, denoted a Compact 
or seit -Governance (hereinafter referred to as the "ftwwJSSt • 

ref Irrfd^° ^^, 5 ecretary of the Interior* { hereiSr ? ' ** 
5?SSr«f ? *!< e Seclretar y^^ for and on behalf of the United 
States of America pursuant to the authority granted bv hm 2 t! 
of p.i,, 103-413, and by the Red L*to Sni ^ S^ ^ T i^ le JI 
the authority of the C^sti^fon^and^yla^ SiSTLdSS*^ 
of Chxppewa Indians (hereinafter ref erred to a ^ the *?r^e»). ^ 

^ *. SeC ^? n 2 -J^rpose. This Compact shall be liberallv 
construed to achieve its purposes: -loeraiiy 

e i* ^ {aJ This Com P act is to carry out 
functions and activities as an ftf-p^n™ ,,t„* ^ ?' services, 

SallS SLTSti ! - S £ thS BureaU ° f Indian Affairs,- to 
^ «^L ^ S 5? r such .P»3rani8, activities, functions, 
or services according to its tribai priorities tonrmriSi 
•uch p^gramB, activities, WneticiriS services P .e 

effectiveness and long term financial stability of its 
SS** f""* 1 ™ 161 *' to plan, conduct, consolidate? and 
administer programs, services, functiona, and activities ™- 

tf the eitent L ^J^S U ? h ^ S BUreau o£ Indian Affairs, 
a™i?n»M» ?5 Provided in ete annual funding agreement 
applicable to such non-BIA program, service, function or 

taSSSScjf t0 redUCe thS ***1-I««»i«£ se^v?ce 

m =<^i? J ""^J 1 ? Compact is to enable the United States to 
maintain and improve its unique and continuing relationship 
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compact of Self.oov.aane, 



Page 2 



with and 2"»<s 

^^^^ * chippy 

to: remove federal ^bft^T Indians ^ wil^T* b ^ ^ 
reorganize tribal aovf^f SS to ef * active l*i * X1qw the Tribe 

Federal- Indian policv ?& e for ciie o^loS^* 3 ' and 
governance shall oeS^ This P° lic y of SiS?* 1 * of future 
domination of nrUSS C an ° ra >rly t r™*f* • ee * f - 

Programs and services ?~ Pan ' con duat, and L? dlaj1 tri ^e 
implement Self ^v^L^L^ the n «eds of th^ niSter th °** 
also expected to^SSS?' the department J ?£ r P eo Ple. To 
service to other tr?£f aiUZ6 Co P=^ia™ tL !» tha , z ^^±or it 
Policies and SSthlS ? X * 0Ver, nment s and $L Sa * e leve l of 
address trl^neeS to . prov ^e im|rovl «^ Crate *ev 
under' the Compact^ i* fulf iHing its t*™ 1 ** ^livery 
department Sfi ^^^ *^ plSE" ^ lfc± « 
^^en C .to^ove?^ c ^ s -^tions i^-fogg t* 

Section 3 - - m—i v, i 
of^the Tribe shall be aL^J** ^rums. The d„i 
and the powers and 2f ap ? lxed in the exact,??? y i y ei *act e d law- 
respected o the J L^ 1 ?? 5 0f th * *3b^a £.,°5 ^ is ^mpitt 
accordance with fh^* *?, that ^d er al law ^° Urt shal * be 
II of Pub. L- ?o£j i ; pp * ±c * bl « ca nons of con^ trued in 

3 413 ' iS »°t inconsistent ^^^^ an d Title 

Art±Cla IX T ™- — i sions and Corid , 
u , Section l _- T&rm _. naitxoua 

thereto. 413, and ^ •ub*^ 1 £«£«i»« by 

Section 2 -- pff 

require by S*ff ^, T ^- The a n ^J* f ^ *^°ri zed 
the Tribe WuU sen^* 13 and th " =onpa « «£f , f Sreement 
b« forthwith su^iftef h^° r aa «thSSS r^ 1 ^ ^^ by 
"preventative and" n f &£ h< \ Secret «*y « an 2£? se ? tativ e and 
of the United States sJfP" to th * Committee ^ 5°5 xzed 
United states h£K of £^ S ' the c °<*>*ttee tn lL Indian ^fairs 
by the Agency, and S hf t ? E resentativ ea and ?" * ea °urce s pf the 

Agreements shall be H^" e Provided by law % a aftar Such 

fi « lifcewiee submitted. Succeaaor Annual 

Section 3 -- p,, n >4j n 
appropriation of f £"£ ? g A F°^t. Sublect „ n i . 
to Section 403?g, ot^un* T the C «W«M 21 tte &,?? 5 he 

W ^b. L. 103-413, the S^S^Jt"*- and 
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authorized representative shall provide to rh*» T-HVw* i.u. - .. , 
amount specified in the Annual A^I^nt !rxorporated by ^ 
reference in Article vt. s*«mh™ •> potaLea D * 



reference in Article VI, Section 2. 



Section 4 -- Payment. Payments shall be made as 
expeditiously as possible in compliance with applicable Ttewurv 
Department regulations and shall include financial aSL^!^ 
to cover funding during periods under cSnt?SSS reSS??^^" 
the extent permitted b? Such resolutions ?S thf e^ent *** ^ 
authorized by law, for each calendar year covered % the Comn.rt. 
the Secretary or an authorised representative will L5 ^ ?? P ' 
Igree^ent Kvl^'inlhf^ ^"^r^'un^ Sexual 

instrument such as a letter of credit nr TZhZt mfJ? 9 ^ ^ . 
by law or a combination S&^^^^f^™^^ 
Annual Agreement. To the extent applicable each slmi -?™,!t 
payment shall be, made on the- first day ol Ihe f 1^^^ ?2^h 

S*thf JS ^ 1 ^ d ff T ar 2* cept ^thf r irsf^e^lor 
which the payment shall be made on or before ten calend^ aIZI ^ 
the date on which the Office of Management and Budge Import ions 
the appropriations for that calendar year *or the orLJSSS 
activities, functions and services subject to tnt S»!' 

sectioHJlVf Tltle^of^T^^ *3 *%** *"*« 
throughout the period ^tl^^^^fffih^^S^^ 
make a written report to the Congress, which shall separatelv ■ 
include the views of the Tribe, concerning the matters Y 
encompassed in Section 405(b) and (a) . 



Section € -- Audits. 



« .* (a, -i T3 ? e ? ribe shaU Provide to rhe Designated Official 
an annual sxngle organization-wide audit as prescribed bv 
the Single Audit Act of 1984, 31 u S c « 7*nT II* ~!l V ^ 
"• "«-"«, Amendment* tVLtoelgit^l&fttiuSS* 

follows* Office of Management and Budget aa 



ai^^ j The costs of this Compact consist of the 
direct and support costs, including indirect coats 

det^L^S"^ *5 tha P^f°™anL of ?hi s Collet, 

tort^in th» o^^f^ 6 With the eosts P«*BcipS B sk 
f i„i° * he ? m Circular A-87 in affect as of January 

h,l Vf ^ Ce S«? S P r T idsd ^"in; provided, however^ 

oroviaL™ „? ffl= £ 2? "T*" "« Budget revises any 

provisions of such Circular: 
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1. The revisions shall not apply to the Compact 
umess agreed to by the Tribe or until the 
Secretary determines their applicability as 
provided below. 

2. The Secretary shall immediately review the 
revisions in consultation with the Tribe to 
determine if the revisions are detrimental to 
the self -governance project or inconsistent 
with the intent of the Act . 

3. If it is determined that the revisions are 
neither detrimental nor inconsistent with the 
intent of the Act, the Secretary will amend 
this Compact to include those revisions. 

Without intending any limitation, a tribe /consortium may, without 
the approval of the Secretary, expend funds provided under a 
annual funding agreement for the following purposes to the extent 
that the expenditure of the funds is supportive of a compacted 



program : 



I. Depreciation and use allowances not otherwise 
specifically prohibited by law, including the 
depreciation of facilities owned by the tribe or 
tribal organization* 

2* Publication and printing costs. 

3. Buildings, realty, and facilities costs, including 
rental costs or mortgage expenses. 

4. Automated data processing and similar equipment or 

services. 

5. Costs for capital assets and repairs, 

6. Management studies. 

7. Professional services, other than services 
provided in connection with judicial proceedings 
by or against the United States, 

8. insurance and indemnification, including insurance 
covering the risk of loss of or damage to property 
used in connection with the compact without regard 
to the ownership of such property* 

5. Costs incurred to raise funds or contributions 
from non- Federal sources for the purpose of 
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£^ eJring the 3° als and objectives of the annual 
funding agreement . 

10. Interest expenses paid on capital expenditures 
such as buildings, building renovation, or 
acquisition or fabrication of capital equipment 
and interest expenses on loans necessitated due to 
compact Secretary in providing funds under a 

11. Expenses of a governing body of a tribal 
organization that are attributable to the 
management or operation of programs under this 
*%ct . 

12. costs associated with the management of pension 
funds, self -insurance funds, and other funds of 
the tribal organization that provide for 
participation by the Federal Government, 

(b) No other audit or accounting standards, except as 
specified m Article IV, Section 2, snail be rehired by the 
Secretary or his authorized representative P f the Tribe To 
the extent that tribal law is not inconsistent, smaliaAd 
minority business audit firms shall be afforded maximum 
practical opportunity to participate in fulfilling the 
requirements herein- The preference requirements of the 

^, ^^ST^^cn 11 ,??* B 2 ucat * on Assistance Act, as 
amended, 25 tT.S.C. § 4$0e(b), shall apply to such audits 
pursuant to Section 2 of Article V of this Compact 

Section 7 -- Records. 

The following provisions will supplement tribal law on document 
disclosure and will govern record keeping associated with this 
compact : 

(a) Except for previously provided copies of tribal 
records that the Secretary or an authorized representative 
demonstrates are clearly required to be maintained as part 
of the record keeping system of the Department of the 
Interior, tribal records shall not be considered federal 
records for purposes of chapter 5 of title 5, United States 
Code. 

(b) The Tribe shall maintain a record keeping system, 
and provide reasonable access to records to the Secretary or 
an authorized representative, which permits the Department 
of the Interior to meet its minimum legal record keepina 
program requirements under the Federal Records Act 

44 U.S.C. S 3101, e£ sag. , and which will allow for 
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requirement in Section s of this Article ani Sf 
reasonable access to record to the Secratar^ or^i/^^ 
authorized representative. c ^ or ftis 



Section 8 -- Property. 



-MhrJfLi 55 rsqueft of the Tribe, the Secretary or an 
authorized -representative shall make available to the TriL 
reasonably divisible real property, facilities eouioment 

tfn^fS a ^ Pr ° Perty that "» BI * ^ C previoSsl?^tiTized 
to provide the programs, activities, functions and *«££?«« 

thL C SSacf "^ V*?, 1 *"* Pursuanftf^tL^^nr" 
this Compact A mutually agreed upon list specif vino the 

**?° 5? v P fS £ Periodically revised so that such 

ssK y p^Sy p s5siSrr et,tad in tha Bur * au of tndian 

(b) Subject to the agreement of the General Services 
££T^ ra -^ n ' th8 Secr * Ca ^ hereby delegated the Tribe 
^™5 S° rity C ° a^T* Slich surplus or "excess" property 
tt^L^* PPr0pr:Late in ? he judgement of the Tribe to Y 
support the programs, activities, functions, and services 

t5 51 J^»tL^ d ^ * Etlcle II3C . aC thifl compact, The Secretary 
?£ ««w h ^ z ^.^ & Pfsaentative agrees to make best efforts^ 
to assist the Tribe in obtaining such confiscated, surplus 
or excess property as may become available to tribes or 
local governments.. Upon the request of the Tribe, a Screener 
Identification Card (General Services Administration 
Form 2946) shall be issued to the Tribe. ""w 1 

(ej The Tribe shall determine what capital eouioment 
££££. fS tft Ki' »*?™*Y ~* r services, it shin rISire to 
S£f?^L™ ts oblxgationa under Title ni of this Compact, and 
shall acquire and maintain records of such capital 

?h?iu«h n h;^ r ? Perty r ^ tale ' ^ases, property or services 
tnrough tribal procurement procedures. 

a ^^tLt X ^ eiXy ^ d e ? ui E >m$nt ^rniehed by the federal 
government for use in the performance of the compact and 

SS^toSfSI ^reement and property which waslurchased 
which ^fVSffL a ? y comE>act and ai *aual funding agreement 
!Si^5!f- a Value i n < r xcess of 55 ' 000 at che time of 
retrocession, rescission or termination of the funding 
agreement, and is not donated, shall be subject to reversion 
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Secretary^ reVerting tQ Cha Secretary, at the option of the 

(e) Property and ■ equipment furnished by the BIA for use 
xn the performance of the compact and funding agreement or 
purchased with funds under any funding agreement that is 
utilized by the tribe in performance of. the compact shall 
remain eligible for replacement on the same basis as if 
title to such property were vested in the United States. 

ii S ? C ^? n 9 L — Savings, if it becomes apparent that funds 
allocated by the Tribe pursuant to its budget process, to any 
activity aa defined in the Annual Agreement are in excess of that 
needed for such activity, the Tribe may reallocate that excess to 
any other activity under this Compact. Any funds not expended 
during the term of any of the calendar years of this Compact may 
he carried over to the succeeding calendar year, but such 
carry-over shall not diminish the amount of" funds that the Tribe 
is authorized to receive in that succeeding calendar year or in 
any subsequent calendar year. 

Section 10.-- Use of Motor Vehicles, Subject to the 
agreement of the General Services Administration, the Secretary 
hereby authorizes the Tribe co obtain Interagency Motor Pool 
vehicles and related services; if available, for performance of 
any activities under this Compact. 

Section 11 -- Regulatory Authority. The Secretary and the 
Tribe agree to utilize the following procedures governing the 
establishment and application of regulations under this Compact: 

(a) Program Guidelines Rules. The Tribe is not 
required to abide by federal program guidelines, manuals, 
policy directives, etc. except for those which it 
specifically agrees co. The Tribe may adopt its own 
guidelines to be used in place of the existing federal 
guidelines. However, if the Tribe decides to replace 
federal guidelines, the Tribe shall give written notice to 
the Designated Official. 

(b) Federal Regulations. The Tribe agrees to 
abide by all federal regulations as published in the 
Federal Register unless waived in accordance with 
Section 403 CD U) of Title II of Pub, Law 103-413. 

Co] m order to put to good use the Secretary's waiver 
authority as authorized by Section 403 and (i) of pub. L. 
103 -413 r the secretary will seek to expedite the waiver of 
any federal regulation which the Secretary or the Tribe 
determine presents an obstacle to the carrying out of the 
Compact and annual funding agreement, its purposes, and the 
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programs, activities, functions, and services pursuant to 
the Compact, under the following procedures; 

(II if at any time the Tribe determines that one or 
more specific federal regulations requires waiver to 
effectively carry out the Compact or annual funding 
agreement, the Tribe may submit a written request lor 
waiver to the Designated Official, identifying the 
regulation sought to be waived and the basis for the 
request . 

(ii) Not later than 60 days after receipt by the 
Secretary of a written request by the tribe to waive 
application of a federal regulation for any funding 
agreement, the Secretary shall either approve or deny 
the requested waiver in writing to the tribe* A denial 
of a request may be made only upon a specific finding 
by the Secretary that identified language in the 
regulation may not be waived because such waiver is 
prohibited by Federal law. 

Section 12 -- Disputes. 

(a) section 110 of Pub. L. ?3-€38, as amended, shall 
apply to disputes under this Compact and any annual funding 
agreement . 

(b) In addition or as an alternative to remedies and 
procedures prescribed by Section 110 of ' Pub. L. 93-638, aa 
amended, the parties jointly may: 

(I) Submit disputes under this Compact to 
third-party mediation, which far purposes of this 
Section means that the Secretary or his authorized 
representative and the Tribe nominate third parties who 
together choose a third party mediator ("third-party" 
means a person not employed by or significantly 
involved with either the Tribe or the Secretary or the 
Department of the Interior) ; or 

(ii) Submit the dispute to the Tribe's court; or 

(iii) Submit the dispute to mediation processes 
provided for under the Tribe's law. 

(iv) The Secretary shall be expected to accept 
decisions reached by mediation processes or the tribal 
court, but he shall not be bound by any decision which might 
be in conflict with the interests of the Indians or the 
United States. 
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saet-ifS ^S?-? r B K tr ? Ce f? Xon ; The r etrocession provisions -of 
XSriuUni ( 'V Q l **?' h 93 " 53S ' ** amended, and any regulations 
™F£fe ■ herein adopted, except that the effectivi date of 
such retrocession of this Compact, in whole or in part, shall be 

iLr^ yS Ce 2J <*? **te of request by the TrW unless the 
Tribe requests an effective date that is more than 45 calendar 
days, in which case the Tribe's requested date shall be the 
H S u e **¥ ?f SUGh Precession. If the United States and 
the Trxbe mutually agree to an effective date of less than 45 
calendar days from the date of the revest by the Tribe, the 
mutually-agreed upon date shall be the effective date of such 
retrocession. 

Section 14 -- Tribal Administrative Procedures. Tribal law 
and tribal forums shall provide administrative due process riahts 
pursuant to the Indian Civil Rights Act of 1958, 25 U.S. C. 
§ 1301, skssa., that persons, or groups of persons, may have 
with respect to services, activities, programs, and functions 
that are provided by the Tribe pursuant to this Compact, 

Section 15 — Successor Annual Agreement. Negotiations for 
a successor Annual Agreement, as provided for in Article VI, 
Section 2, shall begin no later than 120 days in advance of the 
conclusion of the preceding Annual Agreement. ' Pursuant to 
Sections 403(b) and (g) and Section 404 of Pub. Zj. 103-413, the 
Secretary shall make best efforts to continue and to promote self 
governance in preparing his/her budgets for subsequent years. 
The Tribe is hereby assured chat future funding of successor 
Annual Agreements shall only be reduced pursuant to the 
provisions of Section 106(b) of Pub. L. 93*638, as amended. The 
Secretary or an authorized representative agrees to prepare and 
supply relevant information, and promptly to comply with the 
Tribe's requests for information reasonably needed to determine 
the funds that may be available for a successor Annual Agreement 
as provided for in Article VI, Section 2 of this Compact, 

Section 16 -- Matching Funds. All funds provided under this 
compact and any annual funding agreement entered into pursuant to 
Title II of Pub. L. 103-413, and all funds provided under 
contracts or grants made pursuant to Pub. L. 93 -S3 8, as amended, 
shall be treated as non- Federal funds for purposes of meeting 
matching , requirements under any federal law. 

Article ill Obligations of the Tribe 

Section 1 -- Consolidation, With the exception of the 
specific responsibilities of the United States Identified and 
retained in Article IV, Section 3, and the programs, activities, 
functions, and services funded as provided in Section 403(b) (4) 
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=L— :- h ' 1 2 3 * 41 ?' the Tribe will perform Che programs, 
activities, functions and services as provided for in the Annual 
SKSE^'t" provide for in Article VI, SectioS 2 of thif^ * 
?S? S - 7° * he extenc * Program, activity, function, or service 
included within such Annual Agreement was included within ; ftrviee 
contract or grant entered into pursuant co P.L. 93-S3a as 
amended or subject to any obligation arising from such' contract 
°Z^* nt ' that contra ^t or grant is terminated and the parties 1 
obligations shall be governed by this Compact. F 

Section 2 -- Amount of Funds. The total amount of funds 
covered by the consolidation and redesign provided for in 
Section 1 of this Article that the Secretary or his authorized 
representative shall make available to the Tribe shall be 
determined in an Annual Agreement between the Secretary and the 
Tribe, which shall be incorporated in its entirety to this 
Compact and attached hereto as provided for in Article VI 
Section 2. ' 

Section 3 -- Tribal Programs. The Tribe agrees to provide 
such programs, activities, functions, and services that are 
identified in the Annual Agreement. The Tribe pledges to 
practice utmost good faith in upholding its responsibility to 
provide such programs, activities, functions and services. 

Section 4 -- Trust Services for Individual Indians. To the 
extent that the Annual Agreement endeavors to provide trust - 
services to individual Indians that were formerly provided by the 
Secretary or an authorized representative, the Tribe will 
maintain at least the same level of service as was previously 
provided by the Secretary or an authorized representative The 
Tribe pledges co practice utmost good faith in upholding its 
responsibility to provide such service. Trust Services for 
Individuals Indians means only services that pertain to land or 
financial management connected to individually held allotments. 

Section 5 -- Reallocation, Reallocation of funds from one 
program, activity, function, or service to another within a 
General Budget Category, or from one General Budget Category to 
another shall be governed only by tribal law and procedure and ■ 
shall not require Secretarial consent. In the event a 
reallocation involves 30* or more, on a cumulative annual basis, 
of funds for a physical, resource trust or trust fund management 
function performed by the Tribe, the Tribe shall provide notice 
to the Secretary's Designated Official, together with an 
explanation of how the Tribe's responsibilities will continue to 
be fulfilled. 
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_ Art±elB IV 0bli ^tion S of the ^^ states 

reafff^^^^^^^^Uity T fae u ni t ad stataB 
Chippewa Indians to project: and conserve ^V** 6 Eand ° f 
Tribe, and of individual Indians n?^! ^ r S st * es °urces of the 
Chippewa Indians. Nothing £T?m .5 the Red LaJce ****■ of 
should be interpreted, tatJtt 6 ??* iS int ^d e d to, nor 
reduce the Trust responsibil™v o£ *ih a £ V ?' J* 1 ^ diminish or 
or "dividual Indiana. Tta seLeca£v" \?£ ted States t0 «»• T°?be 
good faith in upholding saia ZSSFgg^^*™**'* utmost 

The Unfted^tee SSIbfS^iTi , 

^ ^f i0n " 4 of th * Tribal'self^va^ 011 ^" 9 Itldia " s ^ee 
United States to conduct «nm,«i » ' vemance Act requires the 

performed by the triba on ita ' h^i 0ns of trU9 t functions 
members. Pursuant to tSi sect^n ^" and ° n bah *" of i™ 
States will conduct an annual ™»Lk 1S agreed that the United 
assumed by the Red Lake "££5 of &£££? ?V he CrUst f <w«ionf 
funding agreement. The annual i-™^-. Ind ^ ans ^^^ its annual 
review of trust transactions f on^stte In^? n WiU Hwiud. . 
resources as appropriate- ™™oV infections of trust 

law and regulatSry^re^ir amenta^* ?f th *»Ox»blm statutory 
annual funding agreem^^ whl^Sou™* J*** the terms oFthe 
systems of internal control r™Z$ ^° cu ^ at , the existence of 
against conflicts °f intereit^Id^tfonJf 1 *' *"* »*•»««*■ 
the application of additional stindfSS^i rev ?- sw Processes or 
negotiated between the Tribe anrt^S^ 8 of wiew must be 
designated to perform annual ?rat Ivf?S^ tary,S "P rea ="tative 
that the terms contained in tS L^i S ™*V Ifc is >wierstood 
regulation. c nis paragraph may be superceded by 

The United States agrees that i f „<i, 

function or the direct management of V?! reaasuine * trust 
by the Tribe except upon a findiL „* ■ tr ?" res °"*ce performed 
such time as the term is defined L ™£T!? ent i eo Pardy. until 
that imminent jeopardy means a sion-f fifZtt! i on ' , the Pities agree 
loss of a physical trust asset oJ 9 ^ F dev *l«ation and/or 
intended benefit from such asse? n^ ral resource or the 
diminishment of public health 2nd L£f? OUrce; or si 9«ificant 
action or omission, upon a f inning? T C ?" 6ed ^ the Tribe '« 
United States will immediately notifv tC^E* J**"**' the 
will commence resumption of the affected ^.^ ^"^ an " 
the Secretary a designated representativ^? 1811 • fUnction "«less 
Tribe can cure the condition hluei™ Ji determines that the 
without causing significant loss hi™ Pardy withla 60 d «ys and 
asset, natural resource or the I^U^he^n^""^^ & trUSt 
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Section 3 -- Programs Retained- As specified in the Annual 
Agreement, the United states hereby retains the programs AZWuaJ " 
services, functions, and activities with respect to the Tribe 
that are not specially assumed by the Tribe in the Annual 
Agreement . 

Section 4 --Financial and other Information. The Tribe 
shall be eligible for new programs, activities, services and 
functions on the same basis as other tribes and the Secretary or 
his authorized representative shall advise the Tribe of the 
funding available for such programs. To assist the Tribe in 
monitoring compliance with Title II of Pub. L- 103-413 the 
United States shall provide: 

(a) monthly copies of Bureau of Indian Affairs • Status 
of Obligations reports of the central Office concerning 
Minneapolis Area obligations j 

(b) monthly Status of Obligations reports of the Area 
Office concerning programs, activities, functions, and 
services performed in the Minneapolis Area which are 
comparable to those performed by the Tribe under this 
Compact; and 

(c) revisions in such program plans, guidelines or 
budgets as they are made. 

Response a providing other information which may be requested by 
the Tribe shall be made within ten working days. 

Article V Other Provisions 

Section 1 -- Designated Officials. On or before the 
effective date of this Compact, both the United States and the 
Tribe shall provide each other with a written designation of a 
senior official as its representative/ liaison official for 
notices, proposed amendments to the Compact and other purposes 
for this Compact. 

Section 2 -- Indian Preference in Employment,. Contracting 
and Subcontracting. Tribal law shall govern the provision of 
Indian Preference in Employment, Contracting, and Subcontracting 
pursuant to this Compact. Section 104 of Pub. - L. 93-638, as 
amended, shall apply to individuals who leava federal employment 
for tribal employment. 



Case 1 :06-cv-01 826-CKK Document 1 6-3 Filed 06/1 8/2008 Page 1 5 of 1 43 

10/28/2806 14:37 2186793691 RED LAKE AGENCY PAGE 15/16 



Compact of Self-Governance 
Page 13 . 

Section 3 -- Insurance. The Tribe shall be fully covered bv 
such liability insurance or equivalent coverage that the 
Secretary or his authorized representative provides or obtains 
pursuant to Section 102 (cj of Pub. L. 93-638, as amended 
Additionally, the Tribe shall be fully covered by all liabilitv 
coverage under the Federal Tort claims Act that is made available 
to the Secretary or hie authorised representative or to avaixaj3 - Le 
P.L. 93-638 contractors and their employees under federal law as 
the same may be amended from time to time, and shall be 
responsible in the same manner as p.l*. 93-633 contractors. 

Section 4 -- Compact Modifications or Amendments. To be 
effective any modifications of this Compact shall be in the form 
of a written amendment to the Compact, and shall require the 
written consent of the Tribe and the United States. 

Section 5 -- Construction. In the implementation of this 
Compact, the Secretary, to the extent feasible , shall interpret 
Federal laws and regulations in a manner that facilitates this 
Compact in accordance with Section 403(1) of Pub. L. 103-413. 

Section 6 -- officials Not To Benefit. No member of or 
delegate to Congress, or resident commissioner, shall be admitted 
to any share or part of any contract executed pursuant to this 
Compact, or to any benefit that may arise therefrom; but this 
provision shall not be construed to extend to any contract under 
this Compact if made with a corporation for its general benefit. 

Section 7 -- Covenant Against Contingent Fees. The parties 
warrant that no person or selling agency has been employed or 
retained to solicit or secure any contract executed pursuant to 
this Compact upon an agreement or understanding for a commission 
percentage, brokerage, or contingent fee, excepting bona fide 
employees or bona fide established commercial or selling aaencies 
maintained by the contractor for the purpose of securing 
business. For breach or violation of this warranty the 
Government shall have the right to annul any contract without 
liability or in its discretion to deduct from the contract price 
or consideration, or otherwise recover, the full amount of such 
commission, percentage, brokerage, or contingent fee. 

section B -- Penalties. The parties agree that the criminal 
penalties set forth m 25 tr.S.C. 4S0d apply to all activities 
conducted pursuant to this Compact, 

section 9 -- Non - BIA Programs. Subject to the provisions 
of the regulations to be promulgated pursuant to Section 4 07 of 
Title ti of Pub. L. 103-413, the administration of programs 
services, functions or activities under Section 403 (b) (2) 
(b) (3), and (CJ of Title II of Pub. L. 103-413, shall be 
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controlled by the *-*»*„« * ^ 

agt eS men Cs . y ChS terras of «* applicable annua i £unding 

Article VI Attachments 

Lake Stf aJppewHIdLnf Sn? 3C - " Thfi «*°luti on of the Rari 
hereto a s Attaint Y"* & ^^^3 this Compact i 3 attached 

-sig^d, and the°f^ d r^°^ ^| e ^«l Budg^tfe***' 
Thi» ^ ety *? th±s ^^^ct and Ittlrh^ 3 ,, 1 ^"^ ^corporalsd in 



RED LAKE BAND OF CHIPPEWA imims 




ONITED STATES OP AMEKT<-s nm ,.„ 

INTERIOR «MbHICa. DEPARTMENT OF THE 

BY _ CLot<3L, C 5 ", 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
^fl&shington, DC 20240 




TfcKE PRIDr 
"NAMERICA 



November 15, 2004 




Floyd Jourdain, Jr., Chairman 
Red Lake Band of Chippewa Indians 
P.O. Box 550 . 
Red Lake, Minnesota 56671 

Dear Chairman King: 

¥SSJ»« e is an aigned original- of the Red Lake Sand of Chippewa 
Indiana Self-Governance Multi-Year Funding Agreement for Calendar 

*?v, 20 ° 5 * Jt ia -f- lso bein S sent to the- appropriate committees 
of the Congress and to the other tribes served by the agency in 
which you are located. The Agreement will go into effect 90 days 
following the- date signed unless "otherwise noted. 

, Sincerely, 





William h. Sinclair, Director 
Office of Self -Governance and 
Self ^Determination 



Enclosure 
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MULTI-YEAR FUNDING AGREEMENT FOR 2005-2010 
BETWEEN THE RED LAKE BAND OF CHIPPEWA INDIANS 

AND 
THE UNITED STATES OF AMERICA 

Section 1 

E!^t TT • P T 3n i * ™ e W ° f PX - 9 ^ 38 ' u ™* the Red Lake Band of 
2T ^ ^. wfc ? d » " rae '™*»>, «* ^ United States of America, through the 
Sectary of foten<* (herein referred to as the "Secretary"), have negotiated the follo^n^Xement 
fa ft. .ontfi onof responsibiuties by the Tribe far the various programs. taRW 
«*tite» as specified in this document. This Agreement, which includes programs which are funded 
by or flow through the Bureau of Indian Affairs (herein referred to as the "BIA") for the benefit of the 

het^ 

Pa^lT^ 31106 20 ° 5 MuW " Yc ' r Fund * S A * reement " R^granuning R^ wst and Footnotes, 
2. Red Lake Tribal Council Resolution Number 202-99, Pages 1-2. 

Section 2 

Tribal Programs and Budget - The Tribe reserves discretion to allocate such amounts of total funding 
to and between programs, functions, services, and activities enumerated in the attached 
REPROGRJUV1MING REQUEST as it se es fit and necessary * long as these funds are used consistent 
witn Federal appropriations law. The Tribe assumes all operational responsibility, for all programs, 
functions, services, and activities as reflected in the REPROGRAMMING REQUEST which are non- 
residual and not retained by the BIA. The Tribe has broad authority to consolidate and redesign the 
programs and to reallocate funding between programs without further approval rrom the Secretary 
unless otherwise indicated in this Agreement 

Section 3 

Non-Base Budget Programs - The programs, functions, services, and activities identified as Non- 
Recurring, Other Recurring - Competitive, Wildland Fire Management, and Construction will be 
separately determined and made a part of this Agreement They include, but are not limited to: 

Wetlands/Waterfowl Management 

Fish Hatchery Maintenance 

Noxious Weed Eradication 

Forest Development 

Forest Inventories/Plans 

Water Management and Development 

Environmental Management 
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AD Indian Rights Protection Categories 
Unresolved Hunting & Fishing Rights 

Mineral Assessments 

All Real Estate Services Categories 

Other Non-Recurring funds not identified in this section may be separately negotiated and included in 
this Agreement as provided for in Section 9. 

Section 4 

Programs, Functions, Services, and Activities Retained By the BIA - Any program, function, 
service, or activity not listed as transferred to the Tribe shall be assumed to be a retained function of the 
feecretary. In addition, the services related to any inherently federal functions will be available to self- 
governance tribes on the same basis as other tribes. In cases where there are shared responsibilities 
between the Tribe and the BIA, the respective roles of the parties will be specified in the endnotes to 
this Agreement or footnotes to the REFROGRAMMING REQUEST. 

Section 5 

Amount of Funds - Subject only to Congressional action and the terras of this Agreement, the 
Secretary shall make available to the Tribe the total amount of funds negotiated as they are identified in 
the attached REPRQGRAMMING REQUEST for Calender Year 20Q5. 

Section 6 

Rights to Other Direct Funding Reserved - The Tribe also reserves its right to receive such 
additional amounts as may he made available fot distribution to Tribes for pay costs, retirement cost 
adjustments, and inflationary cost adjustments, insofar as these funds have not been made available and 
distributed according to the attached REPROGRAMMING REQUEST, 

Section 7 

Contract Support ^ The Tribe is eligible for contract support funding on the same basis as tribes 
which contract with the BIA under Title I of PX. 93hS3S, as amended. The Tribe's contract support 
funding shall be added to this Agreement at the point when there is clear guidance from the BIA 
concerning the amount available. The Red Lake Band of Chippewa Indians reserves all of its legal 
rights to full Contract Support Cost funding, as mandated under the Indian Self-Determination and 
Education Assistance Act, as amended. 

Section S 

Payment - The Tribe chooses to receive all funding possible on an annual lump sum basis at the 
commencement of the Tribe's Calendar Year. Other funds will be transferred to the Tribe as soon as 
possible after the amounts due are known and deliverable. 
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Section 9 

Amendment or Modification of this Agreement - Except as otherwise provided in this Agreement 
fte Compact between the Tribe and the Secretary, or by law, any modifications to this Agreement shall 
be m the form of a written amendment signed by the Tribe and the Secretary. It is recognized that there 
may be errors m calculation or other mistakes which may need to be renegotiated. Both parties agree 
to take corrective action when such errors are identified. 

Section 10 

i^lm ** Vro ^ nm * Services, Functions or Activities to Other Tribes - Pursuant to Section 
406 (a) ot PX. 93-638, as amended, nothing in this Agreement shall be construed to limit or reduce in 
any way the services, contracts, or funds mat any other Indian tribe or tribal organization is enable to 
receive under Federal law. 

Section 11 

Subject to Availability of Funds - All amounts identified in this Agreement are subject to 
Congressional action on appropriations and will be adjusted accordingly. Notification to the Tribe of 
such adjustments will occur as soon as practicable following the action, 

Section 12 

Establishment of Self-Governance Base Budget - The tribe has elected to establish a self- 
governance base budget for its ninth year of operations under self-governance. Tbis includes the actual 
amounts of funding in the TPA Tribe, TPA Agency, TPA Area (Area field operations), Other 
Recurring Programs, and Area Office Operations line items, which a« base transferred fiom BIA 
budget accounts to the Self-Governance budget accounts. Where appropriate, the Secretary agrees to 
request these amounts for the Tribe in the President's Budget at the earliest opportunity. Non-recurring 
funds and any other one-time funding are not eligible to be included as part of the Tribe's base. 

Section 13 

Title I Provisions - Pursuant to Section 19 of P.L. 104-109, the Tribe has the right and option to 
mcorporate any or all of the provisions of Title I of PX. 93-638, as amended, into this Annual Funding 
Agreement In exercising-ofthe Tribe's rights and options under Section 19 of PL 104-109 the 
provisions identified below are incorporated into this Annual Funding Agreement and have the same 
force and effect as if included in Title TV of PX. 93-638, as amended. In addition to the provisions 
identified below, the Tribe reserves me right to unilaterally amend mis Section of the Annual Funding 
Agreement fiom time to time, at the option of tbe Tribe, to incorporate additional provisions of Title I 
of PX. 93-638, as amended. The Tribe also reserves the right to unilaterally amend this Section of the 
Annual Funding Agreement from time to time, at the option of the Tribe, to remove such provisions 
identified in this Section to the extent such provisions are not independentjy applicable pursuant to 
Title TV of PX. 93-638, as amended 
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Section 102(a) and (b). Declination Procedures. 

SSS™ 1 \°w\ Secretary's responsibility to provide liability insurance for the Tribe. 

fraction 102(e). Hearing burden of proof allocation, and rank of decision-makine 

Department official. 
Section 103, Grants to Indian tribal organizations. All of section 103(c) not otherwise 

touted by Congressional Action or earmarking. 
Section 105(k). Tribe deemed an executive agency when carrying out contract grant or 

agreement 
Section 1 06(a), (b), (c), (d), <& (ft (i), (j), (1), (m). Funding and indirect cost, etc. 

Section 14 

Conflict Between ^ovisions of this Agreement and the Compact - To the extent mat provisions in 
-this Agreement conflict with the Compact between the Tribe and the Secretary, this Agreement shall 

Section 15 

Attributable Savings - Any sayings attributable to the operation of this Agreement will be used to 
provide additional services during the Calendar Year or may be expended in a manner to be determined 
by to Tribe in succeeding Calendar Years. The Tribe and the Secretary agree to take every reasonable 
etiott to identify such savings over the term of this Agreement. 



Section 16 



Other Available Funds - Any funds provided in the preceding Calendar Year under a contract or 
agreement pursuant ta P. JL 93-638, as amended, shall remain available until expended 

Section 17 

Additional Funds - If the Midwest Region Office of the BXA receives notice of the availability ofany 
additional funding in any fiscal year for any purpose, including any unspent funds, that the Tribe is 
eligible to apply for or receive, then it must notify the Tribe as soon as possible about such funds so 
that the Tribe may access or apply for those iunds. The Midwest Region Office commit to keeping 
the Tribe informed of the existence of funding immediately upon learning of its existence. 

Section 1$ 
Agency Status - The BIA shall not abolish or dismantle the Red Lake Agency from the BIA's 
organizational chart, nor with regard to Agency facilities, without the express written consent of me 
Tribe. The BIA shall retain ownership of all Agency facilities and buildings, until such time as those 
facilities and buildings are brought up to appropriate standards and codes. Until a mutually agreed 
upon transfer of Agency facilities and buildings fiom the BIA to the Tribe occurs, the Tribe, in 
accordance with P. L. 93-638, will operate and maintain those fccilities and buildings using the 
FACCOM process. All other BIA property, equipment, and supplies currently utilized at the Red Lake 
Agency will be expeditiously transferred to the Tribe. 
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Section 19 

PX* 102-477 - The Tribe elects to include its share of funds under the Indian Employment Training 
and Related Services Demonstration Project into this Agreement. To the extent this Agreement 
includes funds pursuant to PX. 1 02-477, the Tribe agrees that such funds will be administered in 
accordance with (he Tribe's approved plan, ail statutory requirements, and applicable federal 
regulations that have been published in the Federal Register. With respect to programs operated under 
the PX. 102-477 Plan, only those federal regulations which are in conflict with the provisions in PX. 
102-477 and those for which waivers have been specifically requested and formally approved in 
writing will be considered waived. All PX. 1 02-477 Plan modifications should be submitted to the 
Division of Workforce Development, Office of Self Governance & Self Deterrninatioa They will be 
distributed to each federal agency whose programs are affected by the modifications and reviewed 
through the usual PX. 1 02-477 inter-departmental review process. Advance funding for programs 
funded through this agreement that are derived from non-BIA agencies as a result of their inclusion in 
the Tribe's PX. 1 02-477 plan are to be transferred to the Tribe based on the funding year inherent in 
those funds and as soon as those funds are available for transfer. 

Section 20 

Automated Information Technology Systems - Prior to being granted access to DOI automated 
information technology systems, Tribal employees must successfully complete BIA trust automated 
technology systems training, the costs of which will be met by the BIA, Further, prior to being granted 
access to DOI automated information technology systems, the Tribe agrees its employees and 
employees of its contractors must be favorably screened by the BIA Personnel and physical Security 
Office pursuant to OMB Circular No. A430. The Tribe agrees to comply if background investigation 
and adjudication becomes necessary. Costs will be incurred by the BIA. 
The Tribe agrees mat records made or received by the Tribe which evidence the organization, 
functions, policies, decisions, procedures, operations or other activities undertaken in the performance 
of Federal Indian trust functions will be preserved and maintained in accordance with applicable 
Federal law. The Tribe and the Department of the Interior agree to work cooperatively in records 
creation, maintenance and disposition, and training activities, and to address trust records issues and 
activities in accordance with Executive Order # 13 175 (Consultation and Coordination with Indian 
Tribal Governments) and the BIA Government-to-Government policy. 

Section 21 

Effective Date - The effective date of this Agreement will be 90 days following me submission of this 
signed Agreement to the CongresSi The planned effective date is January l ? 2005. This Agreement 
shall remain in effect until December 3 1 , 203 0. Terms of the Agreement and funding amounts will 
remain in effect unless changed by Congressional action, the promulgation of Federal regulations or an 
amendment to the multi-year funding agreement (MFA), The amount of funding received by the Tribe 
may be increased if additional funds become available. In subsequent years, modifications to the MFA 
and Reprogramming Request will be negotiated by October 1st. This Agreement will remain in effect 
in the event that the effective date of its successor Agreement is not on or before the expiration date of 
the Agreement. 
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Section 22 

Reporting - THe Tribe agrees to provide applicable data and irrformatton to the BIA Midwest Regional 
Utftce pursuant to the Government Performance and Results Act of 1993 (PX 103-62) Before 
providing such information, the Tribe and BIA will consult to determine applicable data and 
information needed to meet the requirements of PX. 103-62 and how such information will be 
assembled and reported. 

Section 23 

Motor Vehicle Operation Policy . The Tribe certifies it will seif-administer a motor vehicle operation 
policy that promotes the safe operation of motor vehicles while performing duties to implement the 
terms of this Agreement. Tne Tribe's policy is either comparable or superior to the March 19 2004 
Motor Vehicle Operation Policy for the Bureau of Indian Aflfoirs issued by the Assistant Secretary. 

THE RED LAKE BAND OF CHIPPEWA INDIANS 




„. DATE: /?~ptf-C>y 



Floyd Joi 

THE UNITED STATES OF AMERICA 

Director, Office of Self Governance & Self Determination 
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IN REPLY REFER TO 

Office of the Director 



United States Department of the Interior 

BUREAU OF INDIAN AFFAIRS 
Office of Law Enforcement Services 

P.O. Box 66 
Albuquerque, New Mexico 87103, 




D©^S*Q©g)S 



-Nov -2 0-2000 



Honorable Bobby White Feather 

Chairman, Red Lake Band of Chippewa Indians 

P.O. Box 550 

Red Lake, Minnesota 56671 

Dear Chairman White Feather: 

This is to acknowledge the request for transition money to assist you in completing your new detention 
facility. Currently, the Bureau of Indian Affairs (BIA), Office of Law Enforcement Services (OLES), does 
not have funding identified to assist you with your transition. However, we are committed to seeking funds 
for operating the facilities built under the Department of Justice grants. 

Upon review of your budget request, we need some clarification on some of the items. The Transitional 
Specialist identified for construction was provided, through the grant received by your Tribe from the 
Department of Justice. The program manager included as part of your grant is the position responsible for 
this activity. It was also our understanding that consultant fees were included in the grants. 

Excluding these line items, it appears you will only need $35,500 for the first year of your transition. If these 
items were not provided in your grant, please contact us, 

BIA-OLES also needs to know how you are planning on receivingthese funds. Does the Tribe anticipate 
utilizing the 93-638 or compact process? 

For FY 2001, the Congress appropriated $9 million for law enforcement and detention services in Indian 
Country. The Nation Congress of American Indians (NCAI) has requested to be a part of the new dollars 
distribution. The Assistant Secretary of Indian Affairs has agreed and we expect to begin the consultation 
process with NCAI this week. We will most certainly discuss your request with NCAI representatives. 

If you haveany further questions regarding this matter, please call William McClure, Detention Specialist 

at (505) 248-7937. 




Sincerely, 



Theodore Quasula, Director 

Office of Law Enforcement Services 



cc; Don Cook, Project Manager 

Ms. Linda Bedeau, Planning Director 

Martin Hansford, Acting District 1 Commander 

William McClure, Detention Specialist 
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Page 1 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
x 

RED LAKE BAND OF CHIPPEWA ) 

INDIANS, ) 

Plaintiff, ) Case No. 

V ) CA 06cvl826 

UNITED STATES OF AMERICAN, ) 

et al. ,' ) Pages 1-35 

Defendants. ) 



■X 



Deposition of JOHN N. REVER 
Washington, DC 



15 


Friday, July 20, 2007 


16 




.17 




18 




19 


©®P>Y 


20 




21 


Job No: 182088 


22 


Reported by: Denise Vickery, RMR-CRR 
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1 MR. BAKER-SHENK: Counsel, I have a 

2 second copy. 

3 THE WITNESS: Okay. 

4 BY MR. BAKER- SHENK: 

5 Q. I really have a simple question, but I want 

6 you to first identify for the record what has been 

7 marked as Plaintiff's Exhibit C could you, please? 

8 A. Yes. This appears to be a US Department of 

9 Justice, Office Justice Programs letter dated November 

10 25, 2003 from -- addressed to a Ms. Wanda, W-a-n-d-a, 

11 Lyons, L-y-o-n-s, Administrator of- the Corrections 

12 Department, Red Lake Tribal Government, and signed by 

13 Barry D. Roberts, Program Manager, which appears to 

14 discuss the terms under which funds were provided 

15 through the Department of Justice for -- apparently for 

16 the purpose of constructing and designing correction 

17 facilities. That's a general description, 

18 Q. All right. If you would turn then to the 

19 second page. 

20 A. Uh-huh. 

21 Q. And in the second full paragraph, read the 

22 first sentence, please . 
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1 


A. 


I hope I'm in the right place . 


2 


Q. 


Yes. 


3 


A. 


"The design and construction funding received 


4 


through 


the Red Lake grant is to be used for 


5 


construction -- corrections services only." 


6 


Q- 


Okay. So that is a condition it appears that 


7 


Justice 


is stating that the funds are to be used for 


8 


corrections services only. The buildings are to be 


9 


used for corrections purposes only? 


10 


A. 


That's what it appears to be. 


11 


Q. 


Is that a fair reading? 


12 


A. 


Yes. Uh-huh. 


13 


Q- 


Turning back to your office's provision of 


14 


operations and maintenance funding through the 


15 


self -governance funding agreement to this facility? 


16 


A. 


Uh-huh. 


17 


Q- 


Is the amount of operations and maintenance 


18 


funding 


different for a 20,000 square foot jail as 


19 


opposed 


to a 20, 000 square foot warehouse? 


20 


A. 


Yes, that would be ~- it would be different 


21 


between 


the two simply because of the use of the 


22 


facility. 
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U.S. Department of Justice 

Civil Division 

RTBlades Telephone: (202) 616-8257 

145-7-1680 Facsimile; (202) 307-0972 



Washington, D.C. 20530 

August 23, 2007 . 

BY HAND 

Esquire Deposition Services, LLC 

1020 19 th Street, NW 

Suite 620 

Washington, D.C. 20036 

Telephone: (202)429-0014 

Re: Red Lake Band of Chippewa Indians v. United States, 
No.CA06cvl826(D.D.C/) 

Dear-Sir or Madame: 

Enclosed are tfre errata sheets and signature pages for the transcripts of the depositions of 
W. Patrick Ragsdale and John N. Rever, which were taken, respectively, on July 1 1 and July 20, 
2007, in Washington, D.C, and reported by Ms. Denise Vickery, RMR-CRR. 

If you have any questions or need any additional information, please let me know. Thank 
you for your assistance and cooperation in this matter 

Very truly yours, 

Reginald T. Blades, Jr. 
Senior Trial Counsel 
Commercial Litigation Branch 
Enclosures 

ec; Philip Baker^Shenk, Esquire (with enclosures) 
Jessica Ro*rT, Esquire (with enclosures) 
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18 
19 
20 
21 
2 2 



read and .examined the foregoing, pages of testimony, afid 
the. .same is a true, correct and complete transcription 
of the testimony given by me, and any changes ahd/ot 
corrections, if any, appear in the attached errata 
sheet signed by me. 



Date 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
RED LAKE BAND OF 
CHIPPEWA INDIANS 

Plaintiff 
vs . 

UNITED STATES OF AMERICA, 
et al 

Defendants 



Civil Action No 
06-1826 (CKK) 



%^%JvrY 



Deposition of Christopher Chaney 
Washington, D.C. 
August 30, 2 007 



Reported by: Bonnie L. Russo 
JOB NO. 182 85 
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Page 47 

1 juvenile programs -- are they addressing both 

2 boys and girls? 

3 A. Yes. As far as I'm aware. 

4 Q. Are there any trends in the funding 

5 levels for BIA operated -- funded -- for BIA 

6 funded detention programs since the September 

7 2004 testimony of the inspector general, Earl 

8 Devaney, that you looked at in Exhibit E? 

9 A. Yes. 

10 Q . What are those trends in funding 

11 levels? 

12 A. Upward. We have had significant 

13 funding increases for Indian country detention 

14 facilities for staffing and operation. They 

15 are -- I'll leave it at that. 

16 Q. And what were they for fiscal year 

17 2005, which followed the first year following 

18 Devaney's testimony? 

19 A. Off the top of my head, I don't 
2 know . 

21 Q. What were the increases for fiscal 

22 year 2006? 
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1 A. Once again, off the top of my head I 

2 don ' t know. 

3 Q . Do you know the current year 

4 increases for 2007? 

5 A. For 2007, it was zero because the 

6 budget -- president's budget request had money, 

7 but there was politics that put us on a 

8 continuing resolutions throughout 2000 -- 

9 fiscal year 2007 and we ended up Congress not 

10 authorizing any funding increase for 

11 corrections operations in 2007. 

12 Q. So the significant increase you just 

13 testified to must have occurred in '05 and '06? 

14 A. There was signif icanter increases in 

15 '05 and '06, to the best of my recollection, 

16 and there was a request for a significant 

17 increase in '07 and '08. 

18 Q. And so in '07, as a result of 

19 politics, you mentioned they simply funded at 

20 the '06 levels -- 

21 A. Yes. 

22 Q. -- which included an increase? The 
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1 


A. Apparently, yes . 


2 


Q. To your knowledge, in calendar year 


3 


2005 for which this footnote was directed, did 


4 


the band ever receive from the bureau 


5 


1,218,482, the figure listed there in Footnote 


6 


25, for program operations funding for the 


7 


tribe's juvenile corrections facility? 


8 


A, I don't think so. 


9 


Q. Did the BIA assist the tribe in 


10 


obtaining any funding for the operation of its 


11 


juvenile correction facility in calendar year 


12 


2005? 


13 


A. I don't know because the calendar 


14 


year 2005 -- well, we operate on a fiscal year 


15 


basis and the fiscal year 2005 budget process 


16 


would have been too far gone to be able to make 


17 


a request for FY ' 05 . 


18 


Q. But whether it was making requests 


19 


of Congress or otherwise, did the BIA assist 


20 


the tribe in any way, that you're aware of, 


21 


while you were director that year in obtaining 


22 


any funding for operation of its juvenile 
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1 


correction facility during the calendar year 


2 


2005? 


3 


A. Can you rephrase the question? 


4 


Q. Yes. 


5 


The footnote reads "The BIA agrees 


6 


to assist the tribe in obtaining 1,218,482 for 


7 


operations funding for the tribe's juvenile 


8 


correction facility in calendar year 2005." 


9 


Do you know whether the BIA assisted 


10 


the tribe in obtaining that amount of money for 


11 


that purpose in 2 05? 


12 


A . Do I know , ye s . 


13 


Q. Did the BIA assist the tribe? 


14 


A. No. 


15 


Q. Okay. 


16 


A. It was calendar year 2 005 that the 


17 


issue came up as to whether or not this was , 


18 


indeed, a juvenile correction facility. 


19 


Q. Okay. You just testified that that 


20 


issue came up in late 2005? 


21 


A. I testified that Mrs. Lavendar and 


22 


possibly Mrs. Baker went to the facility and 
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1 


A. 


Probably not. I don't know for 


2 


sure . 




3 


Q. 


Okay. Was the amount of 1,218,482 


4 


requeste 


d in the next president's budget, and 


5 


whether 


that was fiscal 2006 or 7? 


6 


A. 


Not to my knowledge. 


7 


Q. 


It was not? 


8 


A. 


It was not. 


9 


Q- 


To your knowledge, did the band 


10 


receive 


from the BIA this amount of 1,218,482 


11 


for prog 


ram operations funding for the tribe's 


12 


juvenile 


correction facility in calendar year 


13 


2005? 




14 


A. 


No. We would not have received 


15 


that. 




16 


Q. 


And for calendar year 2006? 


17 


A. 


No. 


18 


Q. 


Let me give you what has been marked 


19 


as Plaintiff ' s G? 


20 




(Deposition Exhibit G was marked for 


21 


identification. ) 


22 




BY MR. BAKER- SHENK: 
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1 


prior to that time? 


2 


A. The OFMC office was, yes. 


3 


Q. Okay. To your knowledge, Mr. 


4 


Chaney, did the president's budget request for 


5 


fiscal year 2007 contain a request for 1.2 


6 


million or 1.599 million for detention program 


7 


operations funding for the band's juvenile 


8 


detention facility Phase III? 


9 


A. It did not. 


10 


Q . And did the BIA receive , to your 


11 


knowledge, from BIA any such funds for such 


12 


purpose in calendar year 2007? 


13 


A. No. 


14 


Q. Did the BIA assist, to your 


15 


knowledge, the tribe in any way in obtaining 


16 


any funding for the operation of its juvenile 


17 


correction facility in calendar year 2007? 


18 


i\. . x e s • 


19 


Q . What did - - what were those efforts 


20 


that were made to assist the tribe in obtaining 


21 


such funding? 


22 


A. One of the efforts that was made to 
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U.S. Department of Justice 

Civil Division 




RTBlades 
145-7-1680 



Telephone: (202) 616-8257 
Facsimile: (202) 307-0972 



Washington, B.C.- 20530 

October 15, 2007 



BY HAND 

Esquire Deposition Services, LLC 

1020 19 th Street, NW 

Suite 620 

Washington, D.C. 20036 

Telephone: (202) 429-0014 

Re: Red Lake Band of Chippewa Indians v. United States, 

No. cao6cti 826 nmc/> . 

Dear Sir or Madame: 

Enclosed are the errata sheets and the signature page for the transcript of the deposition of 
Christopher Chaney, which was taken on August 30, 2007, in Washington, D.C., and reported by 
Ms. Bonnie L.Russo, Job No. 182850.. 

If you have any questions or need any additional information, please let me know. Thank 
..youfcryja^^^ _ .... 

Very truly yours, 

Reginald T. Blades, Jr. 
Senior Trial Counsel 
Commercial Litigation Branch 
Enclosures 




cc: Philip Baker-Shenk, Esquire (with enclosures) 
John Jasper, Esquire (with enclosures) 
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Page 122 

ACKNOWLEDGMENT OF DEPONENT 

I, CHRISTOPHER CHANEY, do hereby acknowledge I 
have read and examined the foregoing pages of 
testimony/ and the same is "a. true, correct and' 



complete transcription of the testimony given 
'by me, and any changes or corrections,' if any, 
appear .in the attached errata sheet signed by 



me . 



/bVA*7 



Date 




CHE^TOPHER CHANEY 
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Christopher Chaney 



Tfo& 



DEPOSITION ERRATA SHEET- /fyGF O^ir o^ 

CASE CAPTION: Red Lake Band vs. 'U.S. 

DEPONENT: 'Christopher Chaney 

DEPOSITION DATE: -August 30, 2007 

I .have read the entire transcript of ray 
Deposition taken in the captioned matter or the 
same has been read to me . I request that the 
changes, noted on the following errata sheet' be 
entered upon the' record for the reasons 
indicated. I have signed my name to the Errata 
Sheet and the appropriate Certificate and 
authorize you to attach both to the original 
transcript , 
PAGE/LINE CHANGE .REASON 

lo / 7 rftl/ forviY*a after ^to^ ' " — Cfari <Pr<& -h &>* 
?/ / AT add V 7^V7 " jft^mi **#*■ t Mm" - c±on esrt?'^ 

ys~ / y ek**±L. * - — ** * v +rt*l>e" - c*rrerhz># 

n / K Chaw ~ x /r?srrha//" ^ •*/f*rsh*f's- 4 * - or ***** 

9? / IV ddttL *l*ll ~ 'terse**?**? 



SI / II chaw* ^.-f*** 
Jl / It e-krwte "W 
Si / ?* ' ' 



// 






si / t\ .„.-n ■- * ^ ^__=^_^_ «, 



sz / IS 



**/ ^ ^a^Sa J^' ^ *h*z4*z/ ir -correctio n 

DATE SaV/~*7 
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DEPOSITION ERRATA SHEET -PA** f*w #? **** 

CASE CAPTION: Red Lake Band vs. U.S. 
DEPONENT: Christopher Chaney 
DEPOSITION DATE: August 30, 2007 

I have read the entire transcript of my 
Deposition taken in the captioned matter or the 
"same has been read to me. I request that the 
changes noted on the following errata sheet be 
entered upon the record for the reasons 
indicated. I have signed my name to the Errata 
Sheet and the appropriate Certificate and 
authorize you to attach both to the original 
transcript . 
PAGE/LINE CHANGE REASON 

sty. 79- d?l¥l± Wetr" j* *&n>er t '--cvr/r&ttw 

jy / % - tfJtf #^ /f fa-f^efy "few** f a«/*t*slere - Gor r<&&a» 

QJJL " £MMl '■ *£#{*** '■*&/"- &rceertv« 

<?? / I - defrt-e *tP" ~€0rr cetn>/i 



j* ^/Htrffe-* - c^rre&Hb> 



<?rV ft ~ ahm£ J*£&il + 

loo / fS - dif&e *7h *&**"' ■— r— - 

lit / zV tkraft ~*&terf« -h *ge6erfT* 




DATE /fr-//r*7 



ER CHANEY 
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EXHIBIT F 
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IN REPLY REFER TO: 



105-40 



United States Department of the Interior 

BUREAU OF INDIAN AFFAIRS 

Facilities Management & Construction Center 

Albuquerque Plaza Office Tower 

201 Third Street, NW 

P.O. Box 1248 

Albuquerque, New Mexico 87103 



NOV 9 [999 



Memorandum 



To: 



Theodore R, Quasula, Director 
Office of Law Enforcement Services 



From: 



Director, Office of Facilities Management and Construction 



Subject: . Red Lake Criminal Justice Complex - Pre-Architectural Programming Document 

The Office of Facilities Management and Construction recently received the above subject 
document dated November 10, 1998. The executive summary identifies five components to the 
proposed criminal justice complex. They are the following: (1) Adult Detention component, (2) 
Juvenile Detention component, (3) Law Enforcement component, (4) Tribal Courts component, and 
(5) Juvenile Work Gamp component. Attached is the referenced Pre-Architectural Program for 
your review and comment. Our summary analysis based on FY 200 1 funding needs is also attached. 

We understand the tribe has received a $574,870 grant from the Department of Justice and the tribe's 
project manager has indicated the funds will be used for the planning and design of the facility. 
These DOJ funds will supplement the design funds the OFMC has already provided to the tribe. If 
the BIA is involved in providing future construction funds for this project, funding will be limited 
to the adult detention center only since this is the only facility the BIA presently owns at this 
location. The new criminal justice complex will replace the existing BIA owned adult detention 
center. 



Should you have any questions regarding this document, you may contact Mr, Norman Suazo or Mr. 
Robert Montoya of this office at 346-6508 or 6518. 



AJtl 




Attachments (2) • 

cc: Bob Kaefring, Midwest Region (w/sum analysis) 
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EXHIBIT G 



IT ?V: TRIBAL PLANNING; 



21bfci/93Ut>j; 



JAiM-iio -*• / b": ue; 



r«ut */j 
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U.S. DEPARTMENT OF JUSTICE 
OFFICE OF JUSTICE PROGRAMS 

Corrections Program 
Office 



1 . RECIPIENT NAME AND ADDRESS (Including Zip G*fcj 

Rod Lik* &*** or Olilpen Indian* 
P.O. 9m S5D 
RcdlUkc. MNJ6CTT 



) A. GRANTEE IRS/VENDOR NO. 
dID&9]3Bl 



3.PROJTCTTni-E 

CarrrctmiJ FkHtttUtt «t lXkt! 1 jhIi FY 2MB Dinemffinw* Clanu 



Grant 



PAGE 1 OF 2 



4. A Wa RD NUMBER: 1 OT-1P- YX-OOIS 



J.PBOJECT PERJDD: FROM 0W3OV19W TO CW2SWOD3 

BUDGET PERIOD: FROM &MJQ/f»99 TO I»ft9/30CJ 



6. AWARD DATE 00000000 



I. SUPPLEMENT NUMBER 



1. ACTION 

' SupploflMnlil 



9. PREVIOUS aWaRD AMOUNT 



S S7-MTO 



ta AMOUNT OfTHJS AWARD 



t»,*u.an 



II. TOTAL AWARD 



S9.41d.0W 



H^PECLAL-COHDmONS 

THE ASOVE GRANT PROJECT 15 APPROVED SUBJECT TO SUCH CONDmON3 OK LIMITATIONS A5 AW! SET FORTH 
ON THE ATTACKED 2 PAOE3. 



1 3. .STATUTORY AUTHORITY FOR GRANT 

Tfiis pnjac^ » il#f*afw» IMer v kJet»» QIbic Control ind L>v Eafmsfncr*. *ti of !*?■*. u *ncn<fcd. Pub. L. 103X* 



15. METHOD OP PAYMENT 
PAPRS 



AGENCT APPRQVAL. 



16. TYPED NAME AND TTTLE OP APPROVING QIP OFFICIAL 



Ac tin | Aiitjlaiil Attorney Oamsvl 



11. SIGNATURE OF APPROVING OJP OFFICIAL 



^ 



GRANTEE ACCEPTANCE 



J I. TYPED NAME AND TTTLE OF AUTHORIZED GRANTEE OFFICIAL 

Bobby Wfejtftiallpu- 
Tribnl Oitlrrraln 



19. SIGNATURE OF AUTHORIZED RECIPIENT OFFICIAL 

oct a 



AGENCY USE OI 



20. ACCDUTTTTNOCXA33inCATtON CODES 

FISCAL FUND BUD. DJV. 

YEAR CODE ACT. OFC REG. SUB. POMS AMOUNT 

X B M 17 00 «> 00 DM121? 




19A. DATE 



5 2000 



OJP FORM anOQ/2 (REV. l-in> PREVIOUS LUITIUNS ARE OBSOLETE. 



UJP FORM <10atV2 (REV. 4-S8) 



1 BY 



irilbML r LMMHAtViJ j. 



C I UU / 3JUJU , 
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U.5. DEJ-aKTMEKT OF JUSTICE 
OFFICE OF JUSTICE PROGRAMS 

Corrections Program 
Offlcje 



AWARD CONTINUATION 
SHEET 



Grant 



PagC 1 OF 1 



PROJECT WUMBER I999-IPVX 0005 



AWARD DATE 



DiVtt/2000 



SPECIAL CONDITIONS 

t . The recipient agrees to comply with die financial and idminlstr alive requirements set forth in the current edition of Che 
Office of Justice Program* (OJP) Financial Guide 

2. The recipient acknowledges that failure to submit in acceptable Equal Employment Opportunity Plan (if recipient is 
required to submit one pursuant 10 29 C-F.R. Seed an 42 3 02)» thai is approved by the Office for Civil Rights, is* 
violation of it* Certified Assurances and may result in suspension or termination of funding, until such rime as the 
recipient is in compliance. 

3. The recipient agrees to comply with the organizational audit requirements of OMB Circular A-133, Audits of States, 
Local Governments, and Non-profit Organization!, is further described in the current edition of the OJP Financial 
Guide. Chapter 1». 

4. The indirect co&t rale ha* been approved for budget purposes only, and drawdown* arc limited id that rate until such 
time that the recipient submits a current Federally approved indirect coat rate negotiated agreement, approved by the 
cognizant Federal agency. and a Grant Adjustment Notice has been submitted removing this special condition. •._ 

5. All contracts under this award should be 'competitively awarded unleu circumstances preclude competition. When a 
( contract amount caccedt 5100.000 and (here ha* been no competition for the award, the recipient must comply with 

mlex governing sole source procurement found in (he current edition of tho OTP Financial Guide, 

6. Funds tor renovation, expansion or construction awarded to the recipient ox to subrecipienis which require the letting of 
a conn-act amounting to S 100,000 or more to * commercial Organisation or an Individual shall require: 

{ 1) A bid guarantee equivalent to 5 percent of the bid price. The bid guarantee must consist of A firm Commitment such 
as bid bond, certified check, or negotiable instrument accompanying a bid u assurance that the. bidder will, upon 
acceptance of his bid* execute such contractual documents as may be required withm the -tune specified after the forms 
presented to him/her. 

(2) A performance bond on Ihe part of the' contractor fof 10O percent of die con tract' price. "Performance bond" means 
a bond executed in .connection with a contract m secure fulfillment of all the contractor's obligations under such 
contract. 
■"' (3) A payment bond on the part of the contractor for 100 percent of the contract price. A payment bond U one executed 
in connection with a contract to ensure payment as required by law ol all persons supplying labor and material in Ihe 
executive of the «wk provided for in the contract. 

7. The recipient of these grant funds agrees to provide die Bureau of Indian Affairs (B1A) Facilities Management and 
Comtruction Center with the architecture and engineering documents at the twenty percent, forty percent and sixty 
percent stages of development if the recipient intends to request future operational funding from the Bureau of Indian 
Affair* for the facility being developed. The Bureau of Indian* Affairs will respond with any comments on the 

" documents within 30 days to ensure that the future staffing Bnd the building health and safety codes are in compliance 
with the B1A stands***. 

y 

8. ..,* The recipient understands that OIF's award of all CPO tribal grant funds'}* contingent upon compliance with die 
National Environmental Policy Act and other related federal environmental laws, aaiimplcmented by OJP through 
regulation, 28 CFJt pan 91 subpart P, Environmental Impact Review Procedures for ihe VOFT1S Grant Program, 
Interim Rnal Rule. The recipient understands that by accepting this grant it agrees to assist OJP in implementing Che 
procedures of this regulation. The recipient also understands and agrees that as a result of implementing this regulation. 
die use of these grant funds for a particular project may be conditioned by OJP to modify the pro posed project, to 
include selection of an alternative project site, in order to avoid or reduce identified, potential adverse environmental 
impacts. 



7 



OJP FORM icraa IRBV. MSI 
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U.S. DEPARTMENT OF JUSTICE 
OFFICE OF JUSTICE PROGRAMS 

Corrections Program 
Office 



GRANT MANAGER'S MEMORANDUM, PT. I; 
PROJECT SUMMARY 



Grant 



PROJECT NUMBER 
1999-IP-VX-0OO5 



PAGE I OF I 



This project .s supported under Violent Crime Control and Law Enforcement Act of 1994, as amended. Pub. L. 103-322 



1 . STAFF CONTACT (Name, address & telephone number) 

M ic had Dcvcr 
202-616-9188 



3a. TITLE OF THE PROGRAM 

Correctional Facilities on Tribal Lands FY 2000 Discretionary Grants 



2. PROJECT DIRECTOR (Name, address & telephone number; 



Linda Bed cau 
P.O. Box 550 
Red Lake, MN 56671 
2186793361 



3b. POMS CODE (SEE INSTRUCTIONS 
ON REVERSE) 

00 



4.TITLE OF PROJECT 



5. NAME & ADDRESS OF GRANTEE 

Red Lake Band of Chippewa Indians 

P.O. Box 550 

Red Lake, MN 56671 



7. PROGRAM PERIOD 

FROM: 09/30/1999 



TO; 09/29/2003 



9. AMOUNT OFAWARD 
S 8.841,213 



1 1. SECOND YEAR'S BUDGET 



1 3. THIRD YEAR'S BUDGET PERIOD 



6. NAME & ADRESS OF SUBGRANTEE 



8. BUDGET PERIOD 

FROM: 09/30/1999 



TO: 09/29/2003 



10. DATE OF AWARD 
09/30/2000 . 



1 2. SECOND YEAR'S BUDGET AMOUNT 



14. THIRD YEAR'S BUDGET AMOUNT 



15. SUMMARY DESCRIPTION OF PROJECT (Sec instruction on reverse) 

The Red Lake Band ofChippewa will we S8.84 1,213 to. supplement the previous award amount of $574,870 to complete the design and construction oflhe adult 

component of the fanlity w.ll mclude both medium secure and dormitory-style minimum secure beds with a capacity for 26 juveniles TT.cjuven.le 

Indite t^iTT'T l thC r i6Ct ' !!* C ° m T n * P ">* T ™ 0m « wi » P^idc « ■» «, >«hnfc a | asststance to address the Tribe's *on term interim 



OJP FORM4000/2 (REV. 4-88) 
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U.S. Department of Justice 
Office of Justice Programs 

Corrections Program Office 



Washington. D.C. 20S3I 



INTERNAL AWARD MEMORANDUM 



Page 1 of 2 



Name & Address of Recipient 

Red Lake Band of Chippewa Indians 
P.O. Box 550 

Red Lake, MN 56671 



Awarding Agency: Corrections Program Office 



Award Number: 1999-1P-VX-00O5 



Type: Grant 



Supplement: Yes 



Earmark: 



Type of Organization: 
Indian Tribe 



SpeciaMnitiatives: 

N/A 



Statutory Authority for Program Violent Crime Control and Law Enforcement Act of 1994, as amended Pub 

L. 103-322 



CFDA Number: 16.596 



Vendor # 



Title of Program ■.Correctional Facilities on Tribal Lands FY 2000 Discretionary Grants 



Title of Project: Correctional Facilities on Tribal Lands FY 2000 Discretionary Grants 



Program Period: 
From: 09/30/2000 



To: 09/29/2003 



Budget Period: 
From: 09/30/2000 



Amount of Award: 58,841,513 



Project Director/Contact: 

Linda Bedeau 

P.O. Box 550 

Red Lake 56671 



^Proje ct Description: 



To: 09/29/2003 



Date of Award: 



Staff Contact: 
Michael Dever 

Corrections Program Office 



The Red Lake Band of Chippewa will use 58,84 1,2 13 to supplement the previous award amount of $574, 870 to complete the design and 
construction of the adult and juvenile components of the regional criminal justice complex to be. located on the Red Lake Band of Chippew; 
Reservation for the incarceration of offenders subject to tribal jurisdiction. The adult component of the facility will include 20 medium 
secure beds and 22 dorm i lory-style minimum secure beds. The juvenile component of the facility will include both medium secure and 
dormitory-style minimum secure beds with a capacity for 26 juveniles. 

To assist in the implementation of the project, the Corrections Program Office will provide at no cost, technical assistance to address the 
Tnbe's short term, interim, and long term needs to complete the planning, design and construction of the facility. The culmination of these 
efforts, Tribal and Federal, will result in a facility and program plan that meets all the requirements in the special conditions. 



FOR INTERNAL USE ONLY - NOT FOR DISSEMINATION 
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U.S. Department of Justice 
Office of Justice Programs 

Corrections Program Office 



Washington, D.C. 2053} 



INTERNAL AWARD MEMORANDUM 



Page 2 of 2 



Impact/Focus: Indian 



Evaluation: National/Program Level 



Evaluation funds have not yet been provided to the National Institute of Justice to conduct an evaluation of the 
Construction of Correctional Facilities on Tribal Lands Discretionary Grant Program. 



Coordination: 



OJP/CPO administers the Construction, of Correctional Facilities in American Indian and Alaska Native 
Communities Discretionary Grant Program in coordination with other representative members of the Indian 
Country Law Enforcement Initiative (Initiative). The goal of the Initiative is to improve how the federal 
government works with American Indian tribes. 

The President directed the Secretary of the Interior and the Attorney General to work together on the four-year 
Initiative to significantly improve public safety in Indian Country. A critical part of this Initiative is increased 
coordination among the Department components and other federal agencies that provide funding for law 
enforcement in Indian Country. 

The Construction of Correctional Facilities on Tribal Lands review process was comprised of the following steps: 
establishment of review criteria based on the application kit; appointment of panel members who were experts in 
their respective fields and collectively were able to address all variables related to the design and construction of 
correctional facilities for adult and juvenile populations as well as appropriate programming; independent rating of 
each application by panel members; and convening of panel members in Washington, D.C. to discuss their ratings 
and share their expertise to better inform the evaluation process. 

Proposals were selected based on the review and assessments of. the panel consisting of a representative from each 
of the following agencies: the Office of Tribal Justice, the Bureau of Prisons, the American Indian/Alaska Native 
Affairs Desk; the Bureau of Indian Affairs; an architectural consultant experienced in design and construction of 
correctional facilities; a corrections consultant; and a juvenile detention consultant. 



Deliverables: 



N/A 



Special Issues 
This section is optional - if there are no issues which need to be highlighted or raised, then it is not needed. If there 
are issues raised, please keep comments brief or in bullet format. 



Program Section: 



N/A 



Budget/Financial Section: 



N/A 



FOR INTERNAL USE ONLY - NOT FOR DISSEMINATION 
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U.S. Department of Justice 

Office of Justice Programs 

Corrections Program Office 



AWARD NOTIFICATION 



Washington. O.C. 2053] 

Award Number: 1 999-IP-VX-0005 



Page 



1 of 1 



Name & Address of Recipient: Red Lake Band of Chippewa Indians 

„ _ _ P.O. Box 550 

City & State: 

Red Lake, MN 56671 



Recipient Project Director/Contact: 

Linda Bedeau 



Title of Program: Correctional Facilities on Tribal Lands FY 2000 Discretionary Grants 



Title of Projec t Correctional Facilities on Tribal Lands FY 2000 Discretionary Grants 
Amount of Award: £8,841,513 T^Date of Award: 



Awarding Agency Corrections Program Office 



Supplement: Yes 



Statutory Authority for Program: Violent Crime Control and Law Enforcement Act of 1994 as amended Pub L 

103-322 



Impact/Focus: Indian 



CFDA Number: 16.596 



Project Description: 

The Red Lake Band of Chippewa will use $8,841,213 to. supplement the previous award amount of 5574,870 to 
complete the design and construction of the adult and juvenile components of the regional criminal justice 
complex to be located on the Red Lake Band of Chippewa Reservation for the incarceration of offenders subject to 
tribal jurisdiction. The adult component of the facility will include 20 medium secure beds and 22 dormitory- 
style minimum secure beds. The juvenile component of the facility will include both medium secure and 
dormitory-style minimum secure beds with a capacity for 26 juveniles. 

To assist in the implementation of the project, the Corrections Program Office will provide at no cost, technical 
assistance to address the Tribe's short term, interim, and long term needs to complete the planning, design and 
construction of the facility. The culmination of these efforts, Tribal and Federal, will result in a facility and 
program plan that meets all the requirements in the special conditions. 



DOJ Contact: 



FOR INTERNAL USE ONLY- NOT FOR DISSEMINATION 
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U.S. Department of Justice 
Office of Justice Programs 



Office of the Assistant Attorney General Washington, d.c. 20531 



Hon. Bobby Whitcfealher 

Red Lake Band of Chippewa Indians 

P.O. Box 550 

Red Lake, MN 5667 1 

Dear Hon. Whitefeather: 

I am pleased to inform you that the Office of Justice Programs has approved the application for funding under the Correctional 
Facilities on Tribal Lands FY 2000 Discretionary Grants in the amount of S 8,841 ,51 3 for Red Lake Band of Chippewa 
Indians. 

Enclosed you will find the Grant Award and Special Conditions documents. This award is subject to all 
administrative and financial requirements, including the timely submission of all financial and progammalic 
reports, resolution of all interim audit findings, and the maintenance of a minimum level of cash-on-hand. 
Should you not adhere 16 these requirements, you will be in violation of the terms of this agreement and 
the award will be subject to termination for cause or other administrative action as appropriate. 

If you have questions regarding this award, please contact: 

- Program Questions, Michael Dever, Program Manager at 202-616-9188; and 

- Financial Questions, the Office of the Comptroller, Customer Service Center (CSC) at 
(800) 458-0786, or you may contact the CSC at askoc@ojp.usdoj.gov. 

Congratulations, and we look forward to working with you. 
Sincerely, 



Mary Lou Leary 

Acting Assistant Attorney General 

Enclosures 
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U.S. Department or Justice 
Office of Justice Programs 
Office for Civil Rights 



Washington. D.C 20531 



Hon. Bobby Whitefeather 

Red Lake Band of Chippewa Indians 

P.O. Box 550 

Red Lake, MN 56671 

Dear Hon. Whitefeather 



Congratulations on your recent award. Because you have submitted Certified Assurances that your agency is- 
in compliance with applicable civil rights laws, this office has determined.that you have met this requirement in 
the Department of Justice regulations governing recipients of Federal financial assistance (see 28 C.F.R. section 
42.204, Applicants' Obligations). As Director of the Office for Civil Rights (OCR), Office of Justice 
Programs, I would like to offer you my assistance in completing the conditions of these Assurances, 
specifically Nos. 1 3, 14, and 15, as the grant goes forward. 

As you know, equal opportunity for the participation of women and minority individuals in employment and 
services provided under programs and activities receiving Federal financial assistance is required by law. 
Therefore, if there has been a federal, or state court or administrative agency finding of discrimination against 
your agency, please forward a copy of such order or consent decree, as required by Assurance No. 14, to 
OCR at the U.S. Department of Justice, Office of Justice Programs, Office for Civil Rights, 8 1 Seventh 
Street, N.W., Room 8136, Washingtor^D.C. 20531 . 

Additional Instructions For Grantees Receiving $500,000 Or More: 

1 . In accordance with Assurance No. 1 5, each grantee that receives $500,000 or more (or SI ,000,000 in 

an 1 8- month period), and has 50 or more employees, most submit an Equal Employment Opportunity . 
Plan (EEOP)within 60 days from the date of this letter to OCR at the above address: 

2. Alternatively, the grantee may choose to complete ah EEOP Short Form, in lieu of sending its own 
comprehensive EEOP, and return it to OCR within 60 days of the date of this letter. This easy-to-follow 
EEOP Short Form reduces paperwork and preparation time considerably and will ensure a quicker OCR 
review and approval. The Seven-Step Guide to the Design and Development of an EEOP will assist you 
in completing this requirement. The Seven-Step Guide and EEOP Short Form may be downloaded from 
OCR's home page on the Internet (http://www. ojp.usdoj.gov/ocr/). 

3. Please be reminded that the above requirements apply to primary grantees and to each of their subgrantces 
or contractors that meet the criteria outlined in this letter. Therefore, all primary grantees should apprise 
subgrantces of these responsibilities and those meeting the criteria should send their EEOPs or EEOP 
Short Forms directly to the Office for Civil Rights within 60 days of the dale of their award. 



If you have already submitted an EEOP as part of another award from the Office of Justice Programs (OJP) or the Office 
of Community Oriented Policing Services (COPS) within the past two years, or if you have certified that no EEOP is 
required, it is not necessary for you to submit another at this time. Simply send a copy of the letter you received from OCR 
showing thai your EEOP or certification is acceptable along with a cover letter that references the new grant award. 
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NOTE: If agency has under 50 employees, regardless of amount of award, no EEOP is required; however, grantee must 
return applicable portion of Certification Form to OCR within 60 days. This Certification Form may also be downloaded 
from OCR's home page on the Internet. 

PURSUANT TO THE SPECIAL CONDITION REGARDING EEOPs GOVERNING THIS AWARD, RECIPIENT 
ACKNOWLEDGES THAT FAILURE TO SUBMIT AN ACCEPTABLE EEOP IS A VIOLATION OF ITS CERTIFIED 
ASSURANCES AND MAY RESULT IN SUSPENSION OF DRAWDOWN OF FUNDS UNTIL EEOP HAS BEEN 
APPROVED BY THE OFFICE FOR CIVIL RIGHTS. 

Additional Instructions For Grantees Receiving $25,000 Or More, But Under $500,000: 

4. Pursuant to Department of Justice regulations, each grantee that receives $25,000 or more and'has 50 
or more employees is required to maintain an Equal Employment Opportunity Plan (EEOP) on file for 
review by OCR upon request. (However, if the grantee is awarded $1,000,000 in an eighteen (1 8) month 
period, it must submit an acceptable EEOP to OCR.) Please complete the applicable section of the 
Certification Form and return it to OCR within 60 days of the date of this letter. 

NOTE: If agency has under 50 employees, regardless of amount of award, no EEOP is required; however, grantee must 
return applicable portion of Certification Form to OCR within 60 days. - 

Additional Instructions For Grantees Receiving Under $25,000: 

5. A recipient of under S25.000 is not required to maintain or submit an Equal Employment Opportunity 
Plan (EEOP) in accordance with Assurance No." 1 5. No Certification is required. 

Instructions for All Grantees: 

6. In addition, all recipients, regardless of their type, the monetary amount awarded, or the number 
of employees in their workforce, are subject to the prohibitions against discrimination in any funded 
program or activity. Therefore, OCR investigates complaints by individuals or groups alleging 
discrimination by a recipient of OJP funding; and may require all recipients, through selected compliance 
reviews, to submit data to ensure their services are delivered in an equitable manner to all segments 

of the service population and their employment practices 2 are in compliance with equal employment 
opportunity requirements. 

If you have any questions, please call OCR at (202) 307-0690. Additional information and technical assistance on the civil 
rights obligations of grantees can be found at: http://www.ojp.usdoj.gov/ocr/. 



Sincerely, 



Inez Alfbnzo Haller 

Director, Office for Civil Rights 



Grant Manager 
Financial Analyst 



2 The employment practices of certain Indian tribes are not covered by Title VII of the Civil Rights Act ofl964, 
42U.S.C. section 2000e 
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U.S. Department of Justice 

Office of Justice Programs 
Corrections Program Office 



Memorandum To: Official Grant File 



Washington. D.C. 205J/ 



From: 



Patricia Malak, OJP/CPO 



Subject: 



Categorical Exclusion for Red Lake Band of Chippewa Indians 



The Construction of Correctional Facilities on Tribal Lands Discretionary Grant Program administered 
through the Corrections Program Office provides funds to build or expand prison capacity for the 
incarceration of offenders subject to tribal jurisdiction. As you have been informed previously, all grant- 
funded projects involving construction, expansion, renovation, or other activities are subject to the 
National Environmental Policy Act and related federal environmental impact review requirements, 
hereafter referred to as NEPA. ' . 

The Corrections Program Office issued on March 1, 2000, "Program Guidance on Environmental 
Protection Requirements" to assist the tribes, states, territories, and the District of Columbia in 
complying with NEPA requirements. 
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United States Department of the Interior 

BUREAU OF INDIAN AFFAIRS 
Office of Law Enforcement Services 

p.o. Box 66 Take Pride 

Albuquerque, New Mexico 87103 1N y^MERIC^ 



December 14, 2005 




IN REPLY REFER TO: 

Division of Conectmns 



MEMORANDUM 




To; Chris Chaney, Deputy Bureau Director 

Office of Law Enforcement Services 

From: Guiilermo Rivera, Associate Director - Detention 

Subject: Red Lake Juvenile Detention Center 

Red Lake, Minnesota 

This is to address the proposed Red Lake Juvenile facility currently in question as it pertains to funding by 
the Bureau of Indian Affairs. The following issues were considered in my recommendation: 

■ Red Lake has not been identified as a high crime area. . 
In addition to the March 21 , 2005 shooting at the high school other crime data submitted by 
the Red Lake Tribe reveals an increase in juvenile arrests by over 49%, truancy rates at 50%, 
and approximately 50% of charges are substance abuse related. 

Tribal documentation supports the building of a correctional complex that included a Juvenile 
Detention facility and a Juvenile Minimum security facility. The proposed Red Lake Juvenile 
facility was identified as Phase 3 of this project/complex in the Tribes/documentation. 
The District I Supervisor verified that a funding request was in place, however language in 
various tribal correspondence documents reflected the facility as a "work camp" which 
confused the issue regarding the mission of the facility. 

Another factor that the tribe has not considered or addressed in any format is the issue of 
staffing. Recruitment and retention of staff throughout Indian Country is difficult and 
problematic. On December 15, 2005, Red Lake staff verified continuing issues with 
recruitment and retention of correctional officer and cook positions. 
The District I Supervisor states the Tribe has not fuify utilized all current available (18) 
juvenile beds and questions the feasibility of opening another juvenile facility when the 
current beds are not fully utilized. The 2003 jail statistics as reported by the Bureau of Justice 
Statistics reflects the number of Red Lake juveniles heid in custody as of June 30 2003 was 
14, in an 18-bed facility. 

On December 15, 2005, Red Lake staff verified juvenile overpopulation primarily on the 
weekends, ranging from 6-1 juveniles. 

it 



Federa Indian Policy places botH aHegaj and moral duty on the Bureau of Indian Affairs to fulfill the . 
i-ederal Trust Responsibility. This is supported in a fetter from Kevin Grover dated April 22 1998 to 
Tribal Leaders where Mr. Grover states, "Thg.BlA will continue to be responsible for requesting funds for 
staffing and physipl facility operations and maintenance requirements for new facilities, including those 
facilities constructed through DOJ grant funds^ as well as existing BIA-owned detention facilities within 
our budgeted requests", however, based on the factors stated above and the unavailability of funding for 
fiscal years 2006 and 2007, funding of this facility is not supported 
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Page 1 


.1 


UNITED STATES DISTRICT COURT 


2 


FOR THE DISTRICT OF COLUMBIA 


3 




4 


RED LAKE BAND OF CHIPPEWA ) 


5 


INDIANS, ) 


6 


Plaintiff, ) 


7 


v. ) Case No. 


8 


UNITED STATES OF AMERICA, ) CA 06CV1826 


9 


et al . , ) 


10 


Defendants. ) 


11 




12 




13 


DEPOSITION OF KENNETH D. REINFELD, Ph.D. 


14 




15 


Tuesday, August 21, 2007 


16 




17 




18 




19 




20 




21 


Reported by: Lori G. Mackenzie, RPR 


22 


Job No: 182089 
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Page 17 

1 Do you know if Red Lake Detention 

2 Facility Phase III was one of the additional 17 

3 that were to be completed in 2005 that Secretary 



4 Anderson references here? 

5 A. I do not know if -- no. 

6 Q. But, you do know that it was built 

7 by, like these others, by grant from the 

8 Department of Justice, correct? 

9 A. Yes. 

10 Q. And when your assistant secretary, 

11 to whom you report, take direction from, tells 

12 the Congress on September of 2 04 "funding for 

13 staffing operating and maintaining these 

14 facilities is provided hy the BIA, " as the 

15 negotiator for the department at a funding 

16 agreement , you take this as department policy, 

17 don't you? 

18 A. I'm not clear what you mean by this. 

19 Q. Okay, What I meant by this was that 

20 underlined bolded sentence, "funding for staffing 

21 operating and maintaining these facilities is 

22 provided by the BIA"? 
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1 A. I am. 

2 Q. Dr. Reinfeld, what has been marked 

3 as Plaintiff's Exhibit C would you confirm that 



4 this is an April 7, 2000 letter from the Deputy 

5 Director of the Office of Justice, Program 

6 Corrections Program Office of the U.S. Department 

7 of Justice to Norman -Owaieer (ph) , Director of the 

A 

8 BIA Office Facilities Management and 

9 Construction? 

10 A. Yes. 

11 Q. And in the first sentence of that 

12 letter from Justice to Interior, what projects 

13 does it reference as being funded by the 

14 Department of Justice? 

15 A. Correctional facility construction 

16 projects. 

17 Q. And are they referenced in this 

18 letter as identified in an attachment? 

19 A. Yes. 

2 Q. And if you would turn to the second 

21 page which is attached, do you find the Red Lake 

22 Band of Chippewa Justice Complex listed among the 
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2 
3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

1 1 
14 
15 
16 
17 
18 
19 
20 
21 
22 



others funded there? 



A, Yes. 

Q . Thank you . 

(Plaintiff ' s Exhibit D 
marked for identification.) 
BY MR. BAKER- SHENK: 

Q. I want to ask you to look at what is 
being marked as Plaintiff's Exhibit Number D, and 
ask you to confirm that this is the testimony of 
the Inspector General for the Department of the 
Interior, Mr. Earl Devaney (ph) before the U.S. 
Committee , U.S. Senate Committee on Finance on 
September 21, 2004? 

A. Yes. 

Q. This would be the same hearing as 
your assistant secretary testified at in 
Plaintiff's Exhibit B? 

A. Yes. 

Q. And if you would turn to page, if 
you would look at the top, it's a fax, 9 of 11, 

If you would turn to Page 9 of 11 as 
numbered by the fax print, would you look at the 
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1 


judgment. I don't have the knowledge. 


2 


Q. All right. Did you ever state to 


3 


the tribe or to tribal representatives that in 


4 


your view the building that is known as Phase III 


5 


of the facility certainly is a juvenile detention 


6 


facility and not a work camp? 


7 


A. I'm not qualified to really voice 


8 


that opinion. 


9 


Q. My question, though, Dr. Reinfeld is 


10 


did you ever so state to the tribal 


11 


representatives that in your view this is a 


12 


juvenile detention facility not a work camp? 


13 


A. Yes. 


14 


Q. Now, the footnote in question 


15 


appears as Footnote Number 25 in the calendar 


16 


year 2 05 Reprogramming Request , which is being 


17 


marked as Plaintiff's Exhibit G. 


18 


(Plaintiff ' s Exhibit G 


19 


marked for identification.) 


20 


BY MR. BAKER -SHENK: 


21 


Q. And I'm going to hand that to you 


22 


and counsel and ask you to familiarize yourself 
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1 


of what appears to be funding numbers . 


2 


And if you would look at 10 of 15, 


3 
4 


who is the Office of Self -Governance signatory of 


that -- is that authorized financial officer? 


5 


Is that your signature? 


6 


A. Yes. 


7 


Q. And there's no date listed here, but 


8 


would this be simultaneously executed when the 


9 


director signs the preceding funding agreement? 


10 


A. It would be prior to. 


11 


Q. Prior to.. All right. And what is 


12 


your authorized -- as an authorized financial 


13 


officer, what does your signature indicate? 


14 


A. It indicates that the information on 


15 


this spreadsheet was negotiated. 


16 


Q. And by you on behalf of the United 


17 


States? 


18 


A, Yes. 


19 


Q. And has your approval as presented? 


20 


A. It just indicates that that's what 


21 


was negotiated. 


22 


Q. Okay. All right. Likewise, if you 
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Page 39 

turn then to Page 14 of 15 on the flow-through 

.footnote that flows through from page 13, 
numbered 25 , but flows through onto Page 14 , do 



you see the sentence that, it's really" the"! as t""' 
sentence, or the next to the last sentence of 
that footnote that begins : "The BIA agrees to 
assist the tribe in obtaining 1.2 million, " do 
you see that sentence? 

Q. You negotiated all of these 

footnotes including that sentence and everything 
else in this set of agreements, correct? 

A. Yes. 

Q. All right. And this was reviewed 

then after you signed it as "this reflects 
accurately what we've negotiated." 

It's reviewed by your director of 
the Office of Self -Governance -- 

A. Yes. 

Q. -- and he executes. Who else is 
part of that review and approval process above 
you, if I can say in the, is it a surname 
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Page 41 

Q. All right. Did the Band receive, 

from, the BIA, $1,218,482 for operations funding 
for the tribe's juvenile correction facility in 



CY 2 05, as referenced in Footnote 25? ' "' 

A. No. 

Q. Did the BIA assist the tribe in 
obtaining any funding for the operation of its 
juvenile correction facility program in 2005? 

A. I do not know. 

Q. Did you make any efforts to assist 
the tribe in obtaining funding? 

A. No. 

Q. And you know of no other efforts 
that may or may not have been made; is that 
right? 

A. That's correct. 

Q. All right. Directing your attention 
to that sentence in Footnote 25, do you 
understand the phrase, and I quote: "To request 
this amount in the next president's budget"? 

A. Yes. 

Q. Okay. And what do you understand 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 

21 
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that to mean, which president's budget? 

A. The next possible president's 
budget . 



Q. Which -- 

A, The next/ you know, the next budget 
formulation process . 

Q. And this was written in the fall of 
2004 , correct? 

A. It was signed November 15th, 2004. 

Q. Okay. To cover the calendar year 
2005 of operations? - 

A. Yes. 

Q. And the reference was made to next ■ 
president's budget request would be when, which 
one? 

A. It's too late for the 2006 budget 
given the date. 

Q. How is that? 

A. The president's budget is still at 
OMB and passbacks are given around Thanksgiving. 

And this funding agreement was not 
agreed to in enough time to make it into the 2006 
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1 budget formulation. 

2 Q. You're saying on November 15th, for 

3 example, of 2004, it's just too late -- 

4 A. Yes. — 

5 Q. -- to get into the 2006, FY 2006 

6 budget request, that's too late? 

7 A. Yes. 

8 Q* If you're negotiating in let's say 

9 September, fall of 20 04, is it too late to get in 

10 September of 2004 to get into the next 

11 president ' s budget request? 

12 A . No . 

13 Q . Do you know if the President's 

14 Budget Request to Congress for Fiscal 2006 , did 

15 that contain a request for $1,218,482? 

16 A, I do not know. 

17 Q. But, you do know that they did not 

18 get the money; is that right? 

19 A. Yes. 

2 Q. How do you know that? 

21 A. It was still an issue in the next 

22 negotiation. 
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1 


Q. Okay. Is there a BIA policy, 


2 


funding policy that you're aware of that would 


3 


not provide program funding for a juvenile work 


4 


camp program? 


5 


A. No. Let me say, I'm not aware that 


6 


there is. 


7 


Q . Okay . 


8 


(Plaintiff ' s Exhibit H 


9 


marked for identification.) 


10 


BY MR. BAKER- SHENK: 


11 


Q. I want to give you what has been 


12 


marked as Plaintiff's Exhibit H, and ask you to 


13 


identify that for the record, please. 


14 


A. This is the Red Lake's 2006 


15 


Reprogramming Request . 


16 


Q. Okay. And here at the top 


17 


right-hand they're numbered Pages 6 through 6. 


18 


On Page 4 of 6 -- I'm sorry, let me 


19 


back myself up. 


20 


Page 2 of 6 , who are the signatories 


21 


that are listed there as authorized financial 


22 


officers? 
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A 



WcW Page 45 

Terry - Verd -e r r (ph) , Floyd Jordane 



(ph) , Ken Reinfeld. 

Q. And you are signing for the Office 

of Self -Governance? 

A. Yes. 

Q. And here, as in the 2005, this 
reflects items you negotiated? 

A. Yes. 

Q. Okay. And listed below there are 
Footnotes, if you go to Page 4 of 6 you find 
Footnote 25 again. 

Is the typed version identical in 
substance to the 2005 footnote? 

A. Similar. 

Q. Similar. And with respect to the 
sentence that we covered earlier in 2005, does it 
appear in typed form in the 2006? 

A. It was crossed out. 

Q. But, it's typed and then crossed 
out, you anticipated mr next question. 
And who crossed that out? 

A. I did. 
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1 Q. And there's a handwritten note in 



2 the margin. Could you read that? 

3 A. "These sentences are not agreed to 

4 by the Secretary." 

5 Q. And the letters, the initials KR, is 

6 that your initial --is that your hand note? 

7 A. Yes. 

8 Q. And it's dated when? 

9 A. 01/19/06. 

10 Q. All right. Now, describe for me the 

11 process in time these -- was this sentence that 

12 is crossed out, actually there are two sentences 

13 crossed out, one dealing with the same item we 

14 raised in 2005, and the other one is a high 

15 crimes -related . 

16 Ignoring the other one on high 

17 crimes and focusing only on the first lineout, 

18 could you describe when that discussion and then 

19 negotiation occurred on the 2006 -- let me 

20 rephrase that . 

21 When was the 2006 negotiation 

22 commenced? 
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1 


time frame here whether your seeing it and lining 


2 


it out was, after funds were transferred under the 


3 
4 


agreement or before? 


A. No . Before it became effective . 


5 


Q. Okay, When did you sign this on 


6 


Page 2 of 6? 


7 


A. January 19th, 2 06. 


8 


Q. So, on the same day that you signed 


9 


the signature page on Page 2 you added the note 


10 


on Page 4? 


11 


A. Yes. 


12 


Q. On that date, okay. And okay .-- 


13 


with your indulgence. 


14 


Let me ask, were you instructed, 


15 


Dr. Reinfeld, by some officer holding line 


16 


authority over your position to line that out, or 


17 


was there internal discussion prior to you lining 


18 


this out? 


19 


I need to hear you describe a little 


20 


bit more the context for this unusual lineout of 


21 


a footnote sentence. 


22 


A. I knew there was not agreement on 
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1 A. Yes. 

2 Q. Referring back to what was marked as 

3 Exhibit H, and on Exhibit H on Page 3 of 6 , 

4 Footnote Number 15, give you an opportunity to 

5 peruse Footnote 15. 

6 And when you have done so, please 

7 let me know. I have a question for you. 

8 A. Okay. 

9 Q. All right. Dr. Reinfeld, in 

10 Footnote 15 on Page 3 of 6 of this Exhibit H, 

11 which is the 2006 Funding Agreement, there is 

12 referenced "a detailed pay cost analysis report 

.1 3: to be prpy i de d to. the tr i b e by B I A and OS G by 

14 April 1, 2006 . " 

15 Do you see that reference? 

16 A. Yes. 

17 Q. And there's a description of the 

18 detail or analysis to be included in that report 

19 that follows there in this footnote; is that 
2 right? 

21 A. Yes. 

22 Q. Was that report, detailed pay cost 
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1 


analysis, provided to the tribe by OSG and BIA? 


2 


A. 


O.SG did not. I don't know whether 


3 


it was provided. 


4 


Q- 


Okay. So, your statement is that 


5 


OSG did not 


provide that detailed pay cost 


6 


analysis by April 1. 


7 


A. 


Yes. 


8 


Q. 


Nor to this date it has not been 


9 


provided by 


OSG, correct? 


10 


A, 


That ' s correct . 


11 


Q. 


Your statement is you don ' t know if 


12 


BIA did? 




13 


A. 


Correct . 


14 


Q. 


All right. In the last sentence of 


15 


Footnote 15 


, if I could direct your attention to 


16 


that, could 


you read that, please? 


17 


A. 


"The BIA agrees to restore the. full 


18 


amount due plus interest at the current prompt 


19 


pay rate" - 


- or is it the next one. 


20 


Q. 


The -- 


21 


A. 


"The BIA further agrees these 


22 


amounts shall be base transferred" -- 
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U.S. Department of Justice 

Civil Division 




RTBlades 

145-7-1680 



Telephone: (202) 616-8257 
Facsimile: (202) 307-0972 



------ - ; - -"• Washington, D.C 205 30 

September 26, 2007 

BY HAND 

Esquire Deposition Services, LLC 
1020 19 th Street, NW 
Suite 620 - 

Washington, D.C. 20036 
Telephone: (202) 429-0014 

Re: Red Lake Band of Chippewa Indians v. United States, 
No.CA06cvl826rD.D.C.') ^__ 

Dear Sir or Madame: 

Enclosed are the errata sheet and the signature page for the transcript of the deposition of 
Kenneth D, Reinfeld, Ph.D., which was taken on August 21,2007, in Washington, D.C, and 
reported by Ms. Lori G. Mackenzie, RPR. 

If you have any questions or need any additional information, please let me know. Thank 
you for your assistance and cooperation in this matter 



Very truly yours 




/ 



Reginald T. Blades, Jr. 

Senior Trial Counsel 

Commercial Litigation Branch 



Enclosures 



cc: Philip Baker-Shenk, Esquire (with enclosures) 
. John Jasper, Esquire (with enclosures) 



Case 1 :06-cv-01 826-CKK Document 1 6-3 Filed 06/1 8/2008 Page 87 of 1 43 

Kenneth D. Reinfeld, Ph.D. 



1 

2 .. 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 



Page 76 

ACKNOWLEDGEMENT OF DEPONENT 

I., KMNETH D. REINFELD, Ph.D., do hereby 
acknowledge I have read and examined the 
To^goi^V^^''^^^'^^^^ r'ancT the~"s ante" Ts~ a 
true/ correct and complete testimony given by me, 
and any changes or. corrections., if ' any, appear in 
the attached errata sheet signed by me. 



Kenneth D. Reinfeld, Ph.D. Date 



Subscribed andswom to before me, in ny presence, this 
43tiH.day offfit^Wt^ f5*2 a Notary Public 
n and forth s VCdHiA of fJU^hUyfa (7<l ■ 

Notarv Public ' ' 

^v commission expire s UaMUArH ft y & \.P0 
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ERRATA. SHEET 

Case: RED LAKE BAND OF CHIPPEWA INDIANS V. USA 
Witness: KENNETH D. REINFELD, Ph.D. 
Date Taken: August 21 , 2 07 
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V 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RED LAKE BAND OF CHIPPEWA INDIANS, 
Plaintiff, 



v, 



UNITED STATES OF AMERICA, et al . , 
Defendants. 



Civil Action No. 
1:-06CV01826 (CK-K) 



DEFENDANTS' RESPONSES TO 
PLAINTIFF'S FIRST REQUESTS FOR ADMISSION 

Pursuant to Rule 36 of the Federal Rules of Civil Procedure/ 
defendants provide the following responses to plaintiff's first 
requests for admission. 
OBJECTION TO DEFINITIONS : . 

We object to the definitions contained in plaintiff's first 
requests for admission ,-to ... the. .extend, that, they seek to impose 
upon defendants any requirements beyond those established by the 
Federal Rules of Civil Procedure or the local Rules of this. 
Court. Further, we specifically object to, and do not accept, 
the definition of ^Facility" as "the Tribe's new juvenile 
detention facility" , definition D, because what constitutes the 
Tribe's juvenile- detention facility and whether a particular 
building qualifies, as a detention facility are underlying issues 
in this matter that cannot be resolved by plaintiff's unilateral 
imposition of a definition. 
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23. Admit that the Contract Disputes Act, 41 U.S.C. S 601 et 
seq . and the indent ing regulations thereto (collectively, the 
„CD A ») are made applicable to the Agreement pursuant to 25 U.S.C. 
§ 450m-l(d) an d 458ff (c) ■ 

pasoonse : 

Defendants object to thi^s^lHSc-a^n^operly-requee t ihg a 

pure legal conclusion. 

24. Admit that the document attached to the Complaint as Exhibit 
E and attached hereto is a true and accurate copy of a letter 

•n 9nofi from Philip Baker-Shenk, Holland & 
dated February 17, 2 006/ rrom rn^ y 

Knight LLP, sent to and received by Ken Reinfeld, Acting 
Director, Office of Self -Governance and Self -Determination, U.S. 
Department of the Interior, tendering the Red Lake Band of 
Chippewa^ Indians-Contract Disputes- A-ct-^aim *w- Breach .of the. 
Multi-Year Funding Agreement. 

ppg ponse : 

Defendants object to this request to the extent that it 

improperly requests a pure legal conclusion based upon 

plaintiff's characterization of its counsel's letter; otherwise, 

and without waiving any objection, defendants admit that Exhibit 

E is a true and accurate copy of counsel's letter. 



('■-..., 



-15- 
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25. Admit that the Tribe's claim for breach of the Agreement has 
been duly submitted to the BIA in accordance with the CDA by 
m eans of the document attached to the Complaint as Exhibit E and 
attached hereto. 



•Response : 

Defendants object to this request as improperly requesting a 

pure legal conclusion. To the extent that this request may be 

deemed a request for an application of law to fact, defendants 

admit that counsel', letter was submitted to the Department. 

26. Admit that the document attached to the Complaint as Exhibit 
F and attached hereto is a true and accurate copy of a letter 
dated June 15, 2006, from Patrick Ragsdale, Director, Bureau of 
Indian Affairs, to the Honorable Floyd Jourdain, Jr., Chairman, 
Red Lake Band Of Chippewa Indians. 

Ptaa ponse : 

Admit . 

27 . Admit that the document attached to the Complaint as Exhibit 
G and attached hereto is a true and accurate copy of a facsimile 
dated October 13, 2006, from Ken Reinfeld, U.S. Department of the 
interior. Office of the Secretary, Office of sblf -Governance, to 
Lisa Spears, Red Lake Band of Chippewa Indians. 



-16- 
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Response: 

Defendants object to this request as vague and ambiguous, 

particularly the terms "failure", "availability", and "an 

essential term of the Compact". Defendants object to this 

Teque^ur^eTTsTmproperly requesting a pureT efTi "c^cT^ioHT " 
To the extent that the request may be deemed a request for an 
application of law to fact, defendants object upon the basis that 
the pertinent facts have not been established so that any 
application of law to fact can be made. Without waiving any 
objection, defendants deny the request. 

37 . Admit that the Tribe did not receive any of the 
approximately $200,000 in FY 2006 year-end funds that were 
distributed through the BIA Office of Trust Responsibilities, 
■■ -D±v±ei-on-o* -. N atur-al. -.Resources, i o....be.. US ed...fP J ..wildlife__and .parks., 
and noxious weed eradication purposes, 
p qiaponse : 
Admit . 

38. Admit that the document attached to the Complaint as Exhibit 
I and attached hereto is a true and accurate copy of the 2006 
Request for Reprogramming . 
Res ponse : 

Admit . 

-21- 
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W. Patrick Ragsdale 






Page 1 


1 


UNITED STATES DISTRICT COURT 


2 


FOR THE DISTRICT OF COLUMBIA 


3 
4 


_ Y 


A 

RED LAKE BAND OF CHIPPEWA ) 


5 


INDIANS, ) 


6 


Plaintiff, ) Case No. 


7 


V ) CA 06CV1826 


8 


UNITED STATES OF AMERICAN, ) 


9 


et al . , ) Pages 1-73 


10 


Defendants . ) 


11 
12 


_ _ Y 


A 


13 


Deposition of W. PATRICK RAGSDALE 


14 


Washington, DC 


15 


Wednesday, July 11, 2007 


16 




17 




18 




19 


©© 


FY 


20 




21 


Job No: 181865 


22 


Reported by: Denise Vickery, RMR-CRR 
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Page 39 

1 have butchered it. Did they -- did the Red Lake Band 

2 receive from BIA a program operations funding for the 

3 operation of a detention program within Phase III 

4 building? 

5 A. No. 

6 Q. Okay. They did not receive that in calendar 

7 year '05? 

8 A. That's correct. 

9 Q, And did the Bureau assist the tribe in 

10 obtaining any funding -- any of that funding 1.2 

11 million and change for the operation of its juvenile 

12 correction facility, Phase III? 

13 A. For the one that was not funded? 

14 Q. That's correct. 

15 A. My understanding is we provided technical 

16 assistance and advice and recommendations to inquire to 

17 other federal funding -- other federal agencies to try 

18 to acquire funding for that particular facility, 

19 Q. And when was that technical assistance 

20 accorded the tribe? 

21 A, It would have been sometime after I became 

22 aware that the facility was not funded. 
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i 

2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 



Sometime -- 
Although -- 

-- after Mr. Seki ' s call? 
Right . 
Okay. 

Although we did certify and we did provide 
operations and maintenance funding for the facility 
through Mr. Rever's program. 

Q. That would be facility operation's maintenance 
money? 

A. Uh-huh. 

Q. But as to detention program services? 
A. Not for staffing and operations. 
Q . Okay . 

A. They did not receive any money. 
Q. All right. So, were any efforts made in 
calendar year 2005? You just said you believe those 
efforts were made after you took a call from Mr. Seki 
in April or May of 2006. So I guess I'm asking: Were 
any efforts made, to your knowledge, in calendar 
year -- within calendar year 2005? 
A . Not to my knowledge . 
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1 (A brief recess was taken.) 

2 BY MR. BAKER- SHENK: 

3 Q. Thanks. Changing topics, there's another 

4 piece of the claim that the tribe raised which deals 

5 with year-end funds which were allocated at the end of 

6 fiscal year 2006. Are you familiar with the complaint 

7 allegation involving $200 , 000 in end-of -year fund 

8 distribution by the regional office? 

9 A. This is with respect to the trust funds? 

10 Q. This is with respect to trust responsibility. 

11 Actually -- 

12 A. Right. 

13 Q. --Division of Natural Resource funds? 

14 A. Yes. I call it wildlife funds but - - 

15 Q. Okay. Wildlife and parks, yes. 

16 A. Yes, that came to my attention, and 1 inquired 

17 as to why the self -governance tribes were not or 

18 alleged to not have been eligible to receive those 

19 funds. Yes. 

20 Q. That's the allegation, yes. Were 

21 self -governance tribes eligible for distribution in the 

22 Midwest regional conference? 
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1 A. Self -governance tribes were eligible for 

2 funds, but my understanding is is that the money had to 

3 be obligated within a very short period of time and the 

4 Bureau ' s mechanism through the Office of 

5 Self -Governance could not mechanically do that. So 

6 the self -governance tribes were excluded from that -- 

7 from that potential allocation. 

8 Q . Are you aware of the provision - - any 

9 provision to the contrary in the funding agreement or 

10 compact? 

11 A. I'm aware of the statutory requirements and 

12 the funding compact that says to the contrary, that 

13 self -governance tribes shall not be denied the 

14 opportunity to participate in any additional funding as 

15 any other tribe or Bureau operation program would be 

16 eligible for. 

17 Q. So you don't dispute that they were eligible 

18 to receive money? 

19 A. No, I do not dispute that at all . 

20 Q. You don't dispute that they weren't informed 

21 of the available -- 

22 A. I don't -- I don't know, I don't know. 
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1 Q. Okay. 

2 A. They apparently became informed because they 

3 brought the complaint to me, 

4 Q. Yes, I should say informed in a timely manner. 

5 A. Yeah. 

6 Q. Yes, they later learned. You don't dispute 

7 they didn't get that money? 

8 A. No, I don 1 t . 

9 Q . Or a share of that money? 

10 A. I don't. 

11 Q. Who made that decision that it go to Title I 

12 only? I'm sorry, I should say that more clearly. If I 

13 can rephrase the question. 

14 A. Okay. Go ahead. 

15 Q. Who made the decision in the regional office 

16 or the central office that these funds, end- of -year 

17 funds could be distributed only to Title I contract 

18 tribes? 

19 A . The answer is I do not know . I do not 

20 believe that it was probably brought to the attention 

21 of the Assistant Secretary or to the Director of Indian 

22 Affairs or whoever my predecessor was, I'm not exactly 



ESQUIRE DEPOSITION SERVICES 
DC 1-800-441-3376 MD 1-800-539-6398 VA 1-800-752-8979 




Case 1 :06-cv-01 826-CKK Document 1 6-3 Filed 06/1 8/20.08 Page 1 01 of 1 43 

U.S. Department of Justice 

- - ■ '. -GiyilPiyisipEL ..-_..., 



RTBlades 

145-7-1680 



Telephone: (202) 616-8257 
Facsimile: (202) 307-0972 



Washington, OS., 20530 

August 23, 2007 



fiYHAND 

Esquire Deposition Services, LLC 

1020 19 th Street, NW 

Suite 620 

Washington, D.C. 20036 

Telephone: (202) 429-0014 

. Re- Red Lake Band of Chippewa Indians v. United States, 
XIn C.A Qfievl R9.fi rD-D-C.) '. — . 

Dear Sir or Madame: 

2007> Washington, D.C.and reported by Ms. Demse V.ckery, RMR-CRR. 
• If you have any questions or need any additional information, please let me know. Thank 
^CTr^ura^ 

Very, truly yours,. " 

" Reginald T. Blades, Jr. 

Senior Trial Counsel 
Commercial Litigation Branch 

Enclosures 

cc: Philip Baker-Shenk, Esquire (with enclosures) ' 
Jessica Roff, Esquire (with enclosures) 
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ACKNOWLEDGMENT OF DEPONENT 
l/w. PATRICK RAGSDALE, do hereby acknowledge I 



testimony, and the same is a true, correct and complete 
transcription of the' testimony given by me, and any .. 
changes, and/or corrections, .if any, -appear in theV 
attached errata sheet signed by me . ■ 
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— — "tT s ' MntswPiihlin ' 



Notary Public 
My commission expires, ^/Q^Ufll^ N . 20_°2 
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I .aited States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington, DC 20240 



TAKE PRIOC 
"AMERICA 



January 24, 2006 



Honorable Flojcl Jourdain, Jr. 
Chairman, Red Lake Band of Chippewa 

Indians 
P.O. Box 550 
Red Lake, Minrosota 56671 

Dear Chairman iTourdain: 

Enclose is a s :,gn original of the Red Lake Band of Chippewa 

Indiana r Multi -Year Funding Agreement for- 2005 - 2010 between the 

Red Lake Band of Chippewa Indians and the United States of 

America . 

Sincerely, 



feu\ ^sumM^£ 



Kenneth Reinfeld, Acting Director 
Office of Self-Governance 



Enclosure 




RED LAKE TRIBAL CHAIRMAN 
RED LAKE MN 66671 



J 
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FOURTH AMENDMENT TO THE 

MU t.TI-YEAR FUNDING AGREEMENT FOR 2005-2010 

RETW LEN THE RED LAKE BAND OF CHIPPEWA INDIANS 

AND 
THE UNITED STATES OF AMERICA 

Section 1 

Negotiated agreement ■ Pursuant to Title tV of P.L. 93-638, as amended, the Red Lake Band of 
Chippewa Indians (here n referred to as the "Tribe"), and the United States of America, through the 
Secretary of Interior (he :ain referred to as the "Secretary"), have negotiated the following Agreement 
for the assumption of re inabilities by the Tribe fox the various programs, functions, services and 
activities as specified in ibis document. This Agreement, which includes programs which are funded 
by or flow through the 1 \ ireau of Indian Affairs (herein referred to as the "BIA") for the benefit of the 
Tribe, includes all of tru = matters stated herein in addition to the following listed documents which are 
hereby incorporated hei 2 in by reference: 

L Self Governance 200 > Multi-Year Funding Agreement - Reprogramming Request and Footnotes, 

Pages 1-7. 

2, Red Lake Tribal Cou icil Resolution Number 202-99, Pages 1-2. 

3. Tndian Reservation E :ads (IRR) Stewardship Agreement (Pages 1-15), with attachments including 
Indian Reservation Roa is and Bridges Program (IRR) Matrix (Pages 1-2), and FY 2006 Funding 
Control Schedule. The recently enacted highway authorization bill, Safe, Accountable, Flexible, 
Efficient Transportatioi Equity Act: A Legacy for Users (SAFETY-LU), requires modifications to 
Title 23 U.S.C. Until tJ ,<jse modifications have been finalized, the parties agree to wait to discuss those 
portions of the AFA an ! IRR stewardship Agreement which would be applicable. Further discussions 
will, be held within 120 cays after publication of the final modifications in the Federal Register or 
provisions have been ct < lifted. 

Section 2 

Tribal Programs and 3 udget - The Tribe reserves discretion to allocate such amounts of total 
funding to and between i urograms, functions, services, and activities enumerated in the attached 
REPROGRAMMING 1 REQUEST as it sees fit and necessary so long as these funds are used consistent 
with Federal appropriat nns law. The Tribe assumes all operational responsibility for all programs, 
functions, services, and sictivities as reflected in the REPROGRAMMING REQUEST which are non- 
residual and not retaine 1 by the BIA, The Tribe has broad authority to consolidate and redesign the 
programs and to realloc ate funding between programs without further approval from the Secretary 
unless otherwise indica ed in this Agreement. The Tribe agrees not to reallocate funding provided 
under the Tndian Resen aion Roads (IRR) program for purposes other than IRR activities. 

Section 3 

Non-Base Budget Proj j.-ams - The programs, functions, services, and activities identified as Non- 
Recurring, Other Recur ■ ng - Competitive, Wildland Fire Management, and Construction will be 
separately determined 1 1 d made a part of this Agreement. They include, but are not limited to: 

Wetlands/Waterfowl M :magement 
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Fish Hatchery Maiutena ise 

Noxious Weed Eradicati on 

Forest Development 

Forest Inventories/Plans 

Water Management and Development 

Environmental Manager lent 

Ail Indian Rights Protec tion Categories 

Unresolved Hunting & 1 v shing Rights 

Mineral Assessments 

All Real Estate Services Categories 

Tndian Reservation Roa< U Program 

Other Non-Recurring ft ;ds not identified in this section may be separately negotiated and included in 
this Agreement as provj Jed for in Section 9, 

Section 4 

Programs, Functions, Services, and Activities Retained By the B1A - Any program, function, 
service, or activity not 1. < ted as transferred to the Tribe shall be assumed to be a retained function of 
the Secretary. In additi< a, the services related to any inherently federal functions will be available to 
self-governance tribes c : the same basis as other tribes. In cases where there are shared 
responsibilities betwecr. :he Tribe and the BIA, the respective roles of the parties will be specified in 
the endnotes to this Agj cement or footnotes to the REPROGRAMMING REQUEST. 

Section 5 

Amount of Funds - Su > ect only to Congressional action and the terms of this Agreement, the 
Secretary shall make av iilable to the Tribe the total amount of funds negotiated as they are identified 
in the attached REPRCM JRAMMING REQUEST for Calendar Years 2005 - 2010. 

Section 6 

Rights to Other Direct funding Reserved - The Tribe also reserves its right to receive such 
additional amounts as n ay be made available for distribution to Tribes for pay costs, retirement cost 
adjustments, and inflate ciary cost adjustments, insofar as these funds have not been made available 
and distributed accordir c; to the attached REPROGRAMMING REQUEST. 

Section 7 

Contract Support - Th ; Tribe is eligible for contract support funding on the same basis as tribes 
which contract with the WA under Title 1 of PX. 93-633, as amended. The Tribe's contract support 
funding shall be added 1 1 this Agreement at the point when there is clear guidance from the BIA 
concerning the amount i mailable. The Red Lake Band of Chippewa Indians reserves all of its legal 
rights to ml] Contract S' i sport Cost funding, as mandated under the Indian Self-Determination and 
Education Assistance A ;:, as amended. 
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Section 8 

Foment - The Tribe ch *oses to receive all funding possible on an annual lump sum basis at the 
!SSLi2tX1 Gibe's Calendar Yea, Other funds will be transferred to the Tnbe as soon as 
possible after the amour ts due are known and deliverable. 

Section 9 

Amendment or Modifi :ation of this Agreement - Except as otherwise provided in this A g^^nt 
^Compact between tr t Tribe and the Secretary, or by law, any modifications to this Agreement .shall 
KSorm of a wntt ,n amendment signed by ^ 

there may be errors in c i.culation or other mistakes which may need to be renegotiated. Both parties 
SeeToTake corrective action when such errors are identified. The Tribe and the ^rj -seethe 
right to amend this agre :ment as required to incorporate the provisions of Section 1 1 9(g)(4) of the 
Safe, Accountable, Fle> ibie, Efficient Transportation Equity Act: A Legacy for Users (5AFETEA- 
LU), Public Law 109-5*. for the operation of the Indian Reservation Roads Program on the Red Lake 
Indian Reservation, 

Section 10 

No Reduction in Prog nms, Services, Functions or Activities to Other Tribes - Pursuant to Section 
406 (a) of P L 93-638 is amended, nothing in this Agreement shall be construed to limit or reduce m 
any way the services, extracts, or funds that any other Indian tribe or tribal organization is eligible to 
receive under Federal h .'v, 

Section 11 

Subject to Availabiliti of Funds - All amounts identified in this Agreement are subject to 
Congressional action o" i appropriations and will be adjusted accordingly. Notification to the Tribe of 
such adjustments will c ccur as soon as practicable following the action. 

Section 12 

Establishment of Self- Governance Base Budget - The Tribe has elected to establish a self- 
governance base budge ; for its tenth year of operations under self-governance. This includes the actual 
amounts of funding in i he TPA Tribe, TPA Agency, TPA Area (Area field operations), Other 
Recurring Programs, ai il Area Office Operations line items, which are base transferred from BIA 
budget accounts to the aelf^Govcrnance budget accounts. Where appropriate, the Secretary agrees to 
request these amounts : or the Tribe in the President's Budget at the earliest opportunity. Non- 
recurring funds and an: other one-time funding are not eligible to be included as part of the Tnbe^s 
base. 

Section 13 

Title I Provisions - Pu :;uant to Section 19 of P.L. 104-109, the Tribe has the right and option to 
incorporate any or all c f the provisions of Title I of P.L. 93-63S, as amended, into this Annual Funding 
Agreement. In exercis rig of the Tribe's rights and options under Section \9 of P.L. 104-109, the 
provisions identified bi low are incorporated into this Annual Funding Agreement and have the same 
force and effect as if in ;luded in Title IV of P.L. 93^63 8, as amended. In addition to the provisions 
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identified below, the Tri :e reserves the right to unilaterally amend this Section of the Annual Funding 
SSSStoe to rime, at the option of the Tribe, to incorporate additional pro™* .of Title 1 
of PL 93-638 as amen led. The Tribe also reserves the right to unilaterally amend this Sectton of the 
Annual Funding Agreer .** (Vc-m time to time, at the option of the Tribe, to remove such provisions 
Identified bTthis Sectio, to the extent such provisions aio not independently applicable pursuant to 
Title IV of PX. 93-638, as amended. 

Section 102(a) a id (b). Declination Procedures, „..,:,. f .,t^T^ 

Section 1 02(c) Secretary' s responsibility to provide liability insurance for the Tnbe. 

Section. 102(e). Hearing burden of proof allocation, and rank of decision-making 

Department official. 
Section 103. Grants to Indian tribal organizations. AH of section 103(c) not otherwise 

limited by Congressional Action or earmarking. 
Section I05(k). Tribe deemed an executive agency when carrying out contract, grant, or 

agreement. 
Section 106(a), b), (c), (d), (e), (f), (0, (j), 0), (m). Funding and indirect cost, etc. 

Section 14 

Conflict Between Proi isious of this Agreement and the Compact - To the extent that provisions in 
this Agreement conflict with the Compact between the Tribe and the Secretary, this Agreement shall 
apply. 

Section 15 

Attributable Savings * Any savings attributable to the operation of this Agreement will be used to 
provide additional serv res during the Calendar Year or may be expended in a manner to be 
determined by the Trib : in succeeding Calendar Years. The Tribe and the Secretary agree to take 
every reasonable effort to identify such savings over the term of this Agreement. 

Section 16 

Other Available Funt s - Any funds provided in the preceding Calendar Year under a contract or 
agreement pursuant to . *. L. 93-638, as amended, shall remain available until expended. 

Section 17 

Additional Funds - If lie Midwest Region Office of the BIA receives notice of the availability of any 
additional funding in a: iy fiscal year for any purpose, including any unspent funds, that the Tribe is 
eligible to apply for or -jceive, then it must notify the Tribe as soon as possible about such funds so 
that the Tribe may accc ss or apply for those fimds. The Midwest Region Office commits to keeping 
the Tribe informed of t is existence of funding immediately upon learning of its existence. 

Section 18 

Agency Status - The MIA shall not abolish or dismantle the Red Lake Agency from the BIA's 
organizational chart nc i with regard to Agency facilities, without the express written consent of the 
Tribe. The BIA shall r ;:ain ownership of ail Agency facilities and buildings, until such time as those 
facilities and buildings etc brought up to appropriate standards and codes. Until a mutually agreed 
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upon transfer of Agency facilities and buildings from the BIA to the Tribe occurs, the Tribe in 
accordance with P. I, 9; - -638, will operate and maintain those facilities and buildup using the 
FACCOM process. All other B1A property, equipment, and supplies currently utilized at the Red Lake 
Agency will be expediti msly transferred to the Tribe. 

Section 19 

PA. T02-477 - The Tril v. elects to include its share of funds under the Indian Employment Training 
and Related Services B ruonstration Project into this Agreement. To the extent this Agreement 
includes funds pmsuani io PX. 102-477, the Tribe agrees that such funds will be administered tn 
accordance with the Tri ]e's approved plan, all statutory requirements, and applicable federal 
regulations that have be :n published in the Federal Register. With respect to programs operated under 
the PA* 102-477 Plan, ■ nly those federal regulations which are in conflict with the provisions in PX. 
1 02-477 and those for \ ' .rich waivers have been specifically requested and formally approved in 
writing will be considei .d waived. All PX. 102-477 Plan modifications should be submitted to the 
Division of Workforce development, Office of Self Governance & Self Determination. They will be 
distributed to each fedc ul agency whose programs are affected by the modifications and reviewed 
through the usual PA. : 02-477 inter-departmental review process. Advance funding for programs 
funded through this agr ;ement that are derived from non-BIA agencies as a result of their inclusion in 
the Tribe's PX. 102-47 1 plan are to be transferred to the Tribe based on the funding year inherent in 
those funds and as soor as those funds are available for transfer. 

Section 20 

Automated Informati ^Technology Systems - Prior to being granted access to DOI automated 
information technology jystems, Tribal employees must successfully complete BIA trust automated 
technology systems tra; v ing, the costs of which will be met by the BIA. Further, prior to being granted 
access to DOI automata ct information technology systems, the Tribe agrees its employees and 
employees of its contra ;tors must be favorably screened by the BIA Personnel and Physical Security 
Office pursuant to OMC J Circular No. A-130. The Tribe agrees to comply if background investigation 
and adjudication becon cs necessary. Costs will be incurred by the BIA, 
The Tribe agrees that n cords made or received by the Tribe which evidence the organization, 
functions, policies, dec s ions, procedures, operations or other activities undertaken in the performance 
of Federal Indian trust : unctions will be preserved and maintained in accordance with applicable 
Federal law. The Tribe uid the Department of the Interior agree to work cooperatively in records 
creation, maintenance i xd disposition, and training activities, and to address trust records issues and 
activities in accordance vith Executive Order #13175 (Consultation and Coordination with Indian 
Tribal Governments) ai d the BIA Government-to-Government policy. 

Section 21 

Effective Date - The ei f active date of this Agreement will be 90 days following the submission of this 
signed Agreement to th i Congress. The planned effective date is January I, 2005. This Agreement 
shall remain in effect u ■ t :il December 3 K 20 1 0. Terms of the Agreement and funding amounts will 
remain in effect unless ; hanged by Congressional action, the promulgation of Federal regulations or an 
amendment to the mult -year funding agreement (MFA). The amount of funding received by the Tribe 
may be increased if adt itional funds become available. In subsequent years* modifications to the MFA 
and Reprogramrning R< quest will be negotiated by October 1st This Agreement will remain in effect 
in the event that the eff *:tive date of its successor Agreement is not on or before the expiration date of 
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the Agreement. 

Section 22 



Rep^-TheT^- to provide ^^^^^^^^^^^ 

£lSE SE £5—* of P.L. .03-62 and how such mfon^on wdl * 
assembled and reported 

THE REP LAKE BAN! 2 OF CHIPPEWA INDIANS 

DATE: I- \ c t~Q^ 




THE UNITED STATE! , OF AMERICA 

RV-JJ K feu < ^gjj DAlE:_fiL/4l/tt 

fc*iA<j Director, Office of Self Governance & Self Determination 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RED LAKE BAND OF CHIPPEWA 
INDIANS, 

Plaintiff, 



v. 



UNITED STATES OF AMERICA, et al., 
Defendants 



Civil Action No. 1 :06CV01826 (CKK) 



) 



DECLARATION OF DAVID CONNER 

I, David Conner, have personal knowledge of the facts set forth below and am competent 
to make this declaration: 

1 . I am the Department of Natural Resources Administrative Officer for the Red Lake Band 
of Chippewa Indians (the "Tribe"). I have been employed in this or similar positions for 
the Tribe for the past 21 years. 

2. At all times relevant to this Declaration, I have been a member of the Tribe's Self- 
Governance Negotiating Committee and served as the Tribe's lead staff negotiator under 
the direction of the Tribe's Chairman. 

3. I am familiar with the Multi-Year Funding Agreement for 2005-2010 between the Tribe 
and the United States and the associated "Self Governance 2005 Annual Funding 
Agreement - Reprogramming Request" ("2005 Reprogramming Request") that set forth, 
by line item and program title, the funds to be provided by the United States to the Tribe 
for Calendar Year 2005. 
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4. The $4,582,036 listed in Line # 177 of the 2005 Reprogramming Request for "Law 
Enforcement - NON TPA" included the $1 ,2 1 8,482 for operations funding for the Tribe's 
juvenile correction facility in Calendar Year 2005 that is referenced in footnote 25, 

5 . The Tribe never received any of the $ 1 ,2 1 8,482 from the United States for operations 
funding for the Tribe's juvenile correction facility in Calendar Year 2005 or thereafter. 

6. In January 2006 the Tribe and the Bureau of Indian Affairs ("BIA") completed bilateral 
negotiations on a Fourth Amendment to the Multi-Year Funding Agreement for 2005- 
2010 ("Fourth Amendment") and an associated "Self Governance 2006 Annual Funding 
Agreement - Reprogramming Request" ("2006 Reprogramming Request"). Pursuant to 
standard procedure for executing such documents, the Tribe's Chairman executed the 
Fourth Amendment and the 2006 Reprogramming Request on January 19, 2006, after 
negotiations were concluded, and then submitted them to the BIA for execution. 

7. As submitted by the Tribe to the BIA, there were no typewritten sentences in footnote 25 
to the 2006 Reprogramming Request that were struck out by hand. 

8. After receiving the executed 2006 Reprogramming Request from the Tribe, Kenneth 
Reinfeld, the Acting Director of the Office of Self-Governance, evidently struck out by 
hand two sentences in footnote 25 and added the hand-written notation that "These 
sentences are not agreed to by the Secretary." The two sentences were the final sentence 
to the footnote and the sentence stating that "The BIA agrees to assist the Tribe in 
obtaining $ 1 ,2 1 8,482 for operations funding for the Tribes juvenile correction facility in 
CY 2006, and further agrees to request $1,599,225 for operation of the Tribes juvenile 
corrections facility in the President's FY 2007 budget." Mr. Reinfeld subsequently 
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executed the Fourth Amendment and the 2006 Reprogramming Request on or about 
January 23, 2006, and sent them back to the Tribe. 

9. The Tribe never agreed to the unilateral changes to footnote 25 to the 2006 
Reprogramming Request made by Mr. Reinfeld. 

10. The Department of the Interior has never provided a detailed pay cost analysis for the 
years 2003-2006 to the Tribe pursuant to footnote 15 of the 2006 Reprogramming 
Request. 

Pursuant to the requirements of 28 U.S.C. § 1746(b), I declare under penalty of perjury 
that the foregoing is true and correct, this 18th day of June, 2008. 





mvid Conner 



§ 5408232 v4 
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United States Department of the Interior 

BUREAU Of INDIAN AFFAIRS 



MMwafiwwTOs J\ffl " V 5 ' 2DQS : 

law Enforcement Sarnies 

Honorable Floyd Jourdain; Jr. 

Chainnan, Red Lake Band of Chippewa Indians 

P.O«Box550 

Red Lake* Minnesota 56671 

Dear Chairman Jourdain: 

thank you andthe fced lake Council niembershin forthe opportunity to participate in 
your special event to celebrate the restoration of your fishery resource and fox the 
Opportunity to visit with you and your staff providing essential public safety services. 

The Bureau of Indian Affairs (BIA) Office of iAwErrfbrcemeat Services (OLES) is 
committed to promoting effective and dEBcient law enforcement programs within Indian 
country .It is my understanding that Special AgcaitFouidancc has verified that the Tribe 
has attended to the technical inspection -report and properly addressed (hose concoms.and 
recommendations* 

The presesat funding allocation for Red Lake law enforcement and detention services is as 
follows: 

Law Enforcement-.,,, $1,731,777 

Detention Services $1,555,000 

Detention Facilities O&M „,$26t>\25 

1 am pleased to inform you that effective this JBtoeal year, we wtQ increase Red Lafee 
Tribe's base fending allocation for Jaw enforcernent and detention services 5275,000 per 
year on the conditions that: 

1 ► The additions! funds may only be used only for law enforcement and detention 
purposes without any reduction of other law enforcement funds ftom your current 
multi-year funding agreement (MYFA) or successor MYFA. - 

X The Tribe provides adequate assurance that it ^ will cooperate wiib Federal law 
enforcement agencies Including participation with the Federal Buieau of 
hivestigatioris (FBI) in toe Safe Trails Task Force program and by seeking 
Federal special law enforcement commissions through OLES, In this regard, Mr, 
Chancy, Mr. Fourdance and I arc willing to meet with you and appropriate law 
enforcement offteialg to address any concerns about issues of sovereignty or 
jurisdiction which you may have. It is my imderstanding that self-governance 
contract negoriarions are scheduled for September 7, 2006, in Red Lake, MNj 
whlchmay be a very opportune time for this discussion. iDeiievethisisa 
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vital requirement to ensure effective law enforcement in Indian country because 
criminals do not honor boundaries and only with the cooperation of all 
govemmente will we be able to effectrveiy provide essential public safety services 
to ©or citizens. 

3. In accordance with regulatory provisions the Tribe considers increasing the 
salaries oHow enforcement and detention services personnel. Additionally, 
regular in-service training should be increased and scheduled for law enforcement 
and detention personnel on an annual basis. 

4. Tie Tribe provides assurance that non^awenfracemeRtlrib^^verdmeTit 
employees and elected leadership wuU have in place the appropriate protocols to 
ensure that the integcity-of law enforcement mvestigations and law enforcement 
sensitive information is not wnmromised. The responsibility of the tribal 
governing body is to provide oversighifor law enforcement without direct 
involvement in the operation. 



We have received your legal counsel** letter dated February 17, 2006, regarding foe 
Tender of Contract Disputes Act Claim for Breach of the MYFA. At this time, we can 
not agree to your request for additional funding to provide for stajBSng and operations at 
the new detention facility. It is not possible to provide this funding without decreasing 
allocations for other law enforcement operations nationwide which would adversely 
impact other tribes. However, in compliance with the MYFA, I am tostructing OLES to 
make a renewed effort to assist the Tribe in finding sources for or>erati<>nal funding 
($1,218,432) for the Tribe's new juvenile fedlity. m addition, I have asked Our detention 
services personnel to provide you wm\ technical assistance to formulate a program 
mission for your new ftcility. Please feel free to contact Ms. Greta Baker, Supervisory 
Corrections Specialist for District I, at (605)226-7470. 

Finally t I want to say that I was nrrpressed with the dedication and professionalism of 
your staff and it la our desire to provide the fiimdal resources to strcngta 
services, wa look forward to discussing thk and any other matters with you that concern 
the public safety program on the Red Lake Indian Reservation. Please share this letter 
and my thanks with your Council members. 

Sincerely, 




Director, Bureau of Indian Affairs 



cc: Associate Director of Operations 
Midwest Regional Director, 
Sp&asJ Ageot bx Charge, District I 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RED LAKE BAND OF CHIPPEWA INDIANS, 

Plaintiff , 
v . 
UNITED STATES OF AMERICA, et al. , 

Defendants. 



Civil Action No, 
1:06CV01826 (CK-K) 



DEFENDANTS' RESPONSES TO 
PLAINTIFF'S FIRST SET OF INTERROGATORIES 

Pursuant to Rules 26 and 33 of the Federal Rules of Civil 
Procedure, defendants provide the following responses to 
plaintiff's first interrogatories. 
OBJECTION TO DEFINITIONS AND INSTRUCTIONS : 

We object to the definitions and instructions contained in 
plaintiff's first set of interrogatories to the extent that they 
seek to impose upon defendants any requirements beyond those 
established by the Federal Rules of Civil Procedure or the local 
Rules of this Court . 
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you relied for your response. 

RESPONSE : 

Defendants object to the term "detention program funding" as 
vague, ambiguous, and overly broad. Defendants object to this 
interrogatory further as vague and ambiguous because the 
interrogatory fails to connect the first phrase, requesting 
description of attempts to obtain funding, with the second 
phrase, requesting identification of acts of assistance. Without 
waiving any objections, defendants respond that, as he testified 
in his August 30, 2007 deposition in this matter, Chris Chaney, 
then Deputy Director of the Office of Justice Services, explored 
obtaining funding from the State of Minnesota and private 
sources, but not for "detention program funding" because the BIA 
had already determined that the facility was not a detention 
facility. 

Interrogatory No. 4 : 

Please describe with specificity what the persons identified 
in your response to interrogatory #2 understood to mean the 
reference in Footnote 25 of the 2005 Request for 
Reprogramming to "the next Presidents budget", and identify 
each document upon which you relied for your response. 

-5- 
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Please describe with specificity whether the Defendants 
requested such funding in the next President's budget, 
providing the details of that request and identifying each 
document upon which you relied for your response. If the 
Defendants did not request such funding in the next 
President's budget, please describe with specificity all 
bases for not requesting such funding and identify each 
document upon which you relied for your response. 

RESPONSE : 

As Ken Reinfeld and others testified in their recent 

depositions in this matter, the next President's Budget would be 

for 2007. 

Defendants did not request funding in the next President's 
budget, As explained in the deposition testimony, by the time 
the agreement went into effect, the opportunity to submit for 
2006 had passed, and as a result of the determination that the 
facility did not qualify for detention facility funding, no 
request was made for 2007. In any event, none of the 
individuals, identified in response to Interrogatory number 2, 
who signed, surnamed, negotiated, or reviewed the 2005 
reprogramming request possessed authority to place a specific 
funding request into the President's budget. 

-6- 
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judgment and recommendations of his professional staff experts to 
determine whether the facility qualified as a detention facility. 
BIA corrections experts Guillermo Rivera, Valerie Lavender, and 
Greta Baker advised that the facility was not suitable for 
detention. The building was not constructed to detain anyone. 
There were no bars on windows or suitable fences, and inmates 
would be free to come an go. 

Interrogatory No. 7 : 

Please identity with specificity all FY 2006 year- end funds 
which were distributed to which Indian tribes in the Midwest 
BIA Region, and describe with specificity the means and date 
by which the Department informed the Tribe of the 
availability of those FY 2006 year-end funds, and identify 
each document upon which you relied for your response. 
RESPONSE : 

A total of $85,000 in FY 2006 year-end funds were 
distributed within the Midwest Region to the following: Lac du 
Flambeau; Great Lakes Indian Fish and Wildlife Commission; Bad 
River; White Earth; 1854 Authority. As Terrance Virden, BIA 
Midwest Regional Director, testified in his September 21 , 2007 
deposition in this matter, the Tribe was informed of the 

-9- 
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distribution of year-end funds some time after the funds had been 
distributed. 

Interrogatory No. 8 : 

Please describe with specificity the amount of pay cost 
increases the Department believes the Tribe properly should 
have received in order for the Tribe to be fully funded for 
its pay costs for FY 2006 and the bases and calculations for 
your determination of such amount, and identify each 
document upon which you relied for your response. 
RESPONSE : 

The Bureau is in the process of conducting a review of the 
calculation and distribution of pay cost increases for fiscal 
years 2003 through 2006. Upon review of the estimated pay cost 
increases effective in FY 2006, the Bureau believes that an error 
was made and that the Red Lake Band of Chippewa Indians will be 
owed an additional distribution. The amount of the distribution, 
however, has not been determined. The ability to produce quickly 
this calculation has been complicated by, among other reasons, 
the number of years involved, turnover of personnel, and office 
moves. The distribution will be based upon a fair share of 
appropriated funds for available pay. The Department anticipates 

-10- 
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that it will be able to provide the determination and the 
additional funds within 60 days. 
Interrogatory No. 9 : 

Please describe with specificity the processes Defendants 
used for FY 2 003 through FY 2 006 and the Office of Self 
Governance used prior to FY 2 003 to collect pay cost 
information for tribally operated and BIA operated programs 
formulate budget requests for pay costs, and allocate pay 
cost appropriations to tribes and BIA programs. 
Specifically include in your response to the preceding 
whether Defendants or the Office of Self Governance 
collected information which took into account the cost of 
fringe benefits paid by tribes and BIA programs for each 
such year, describing with specificity the types of fringe 
benefits included, if any. 
RESPONSE: 

The BIA Office of Self Governance, collected base salary 
information from 1997 to 1999 and used a pro rata method to 
distribute pay costs to self -governance tribes. From 2000 to 
2002, the Office of Self Governance collected net TPA base 
information by reducing welfare assistance, housing improvement 
program, road maintenance, non-recurring programs, and Central 

-11- 
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THE BUDGET MESSAGE OF THE PRESIDENT 

Over the previous four years, we have acted to restore economic growth, win the War on Terror, 
protect the homeland, improve our schools, rally the armies of compassion, and promote ownership. 
The 2006 Budget will help America continue to meet these goals. In order to sustain our economic 
expansion, we must continue pro-growth policies and enforce even greater spending restraint across 
the Federal Government. By holding Federal programs to a firm test of accountability and focusing 
our resources on top priorities, we are taking the steps necessary to achieve our deficit reduction 
goals. 

Our Nation's most critical challenge since September 11, 2001, has been to protect the American 
people by fighting and winning the War on Terror. Overseas and at home, our troops and homeland 
security officials are receiving the funding needed to protect our homeland, bring terrorists to justice, 
eliminate terrorist safe havens and training camps, and shut down their financing. 

In Afghanistan and Iraq, we are helping establish democratic institutions. Together with our coali- 
tion partners, we are helping the Afghan and Iraqi people build schools, establish the rule of law, 
create functioning economies, and protect basic human rights. And while the work is dangerous and 
difficult, America's efforts are helping promote societies that will serve as beacons of freedom in the 
Middle East. Free nations are peaceful nations and are far less likely to produce the kind of terrorism 
that reached our shores just over three years ago. 

To ensure our security at home, the 2006 Budget increases funding for anti-terrorism investiga- 
tions; border security; airport and seaport security; nuclear and radiological detection systems and 
countermeasures; and improved security for our food supply and drinking water. 

This Budget also promotes economic growth and opportunity. We must ensure that America 
remains the best place in the world to do business by keeping taxes low, promoting new trade 
agreements with other nations, and protecting American businesses from litigation abuse and 
overregulation. To make sure the entrepreneurial spirit remains strong, the Budget includes 
important initiatives to help American businesses and families cope with the rising cost of health 
care. This Budget funds important reforms in our schools, and promotes homeownership in our 
communities. In addition, the 2006 Budget supports the development of technology and innovation 
throughout our economy. 

The 2006 Budget also affirms the values of our caring society. It promotes programs that are effec- 
tively providing assistance to the most vulnerable among us. We are launching innovative programs 
such as Cover the Kids, which will expand health insurance coverage for needy children. We are 
funding global initiatives with unprecedented resources to fight the HIV/AIDS pandemic, respond 
to natural disasters, and provide humanitarian relief to those in need. The 2006 Budget continues 
to support domestic programs and policies that fight drug addiction and homelessness and promote 
strong families and lives of independence. And in all our efforts, we will continue to build working 
relationships with community organizations, including faith-based organizations, which are doing so 
much to bring hope to Americans. 
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In every program, and in every agency, we are measuring success not by good intentions, or by 
dollars spent, but rather by results achieved. This Budget takes a hard look at programs that have 
not succeeded or shown progress despite multiple opportunities to do so. My Administration is press- 
ing for reforms so that every program will achieve its intended results. And where circumstances 
warrant, the 2006 Budget recommends significant spending reductions or outright elimination of 
programs that are falling short. 

This Budget builds on the spending restraint we have achieved, and will improve the process by 
which the Congress and the Administration work together to produce a budget that remains within 
sensible spending limits. In every year of my Administration, we have brought down the growth 
in non-security related discretionary spending. This year, I propose to go further and reduce this 
category of spending by about one percent, and to hold the growth in overall discretionary spending, 
including defense and homeland security spending, to less than the rate of inflation. I look forward 
to working closely with the Congress to achieve these reductions and reforms. By doing so, we will 
remain on track to meet our goal to cut the deficit in half by 2009. 

Our greatest fiscal challenges are created by the long-term unfunded promises of our entitlement 
programs. I will be working with the Congress to develop a Social Security reform plan that strength- 
ens Social Security for future generations, protects the benefits of today's retirees and near-retirees, 
and provides ownership, choice, and the opportunity for today's young workers to build a nest egg for 
their retirement. 

In the past four years, America has faced many challenges, both overseas and at home. We have 
overcome these challenges not simply with our financial resources, but with the qualities that have 
always made America great: creativity, resolve, and a caring spirit. America has vast resources, but 
no resource is as abundant as the strength of the American people. It is this strength that will help 
us to continue to prosper and meet any challenge that lies before us. 



George W. Bush 
February 7, 2005 
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;-.U-EF!SE OF 



MANAGEMENT AND BUDGET 



Testimony of OMB Director Joshua B. Bolten 

President's FY 2006 Budget Request 

Committee on the Budget 

United States House of Representatives 

February 8, 2005 

Chairman Nussle, Ranking Member Spratt, and distinguished members of the Committee, the President's 2006 
Budget, which was transmitted to the Congress on Monday, meets the priorities of the Nation and builds on the 
progress of the last four years. 

We are funding our efforts to defend the homeland from attack. We are transforming our military and supporting 
our troops as they fight and win the Global War on Terror. We are helping to spread freedom throughout the 
world. We are promoting high standards in our schools, so that our children gain the skills they need to succeed. 
We are promoting the pro-growth policies that have helped to produce millions of new jobs and restore 
confidence in our economy. 

Over the past four years, the President and Congress rose to meet historic challenges: a collapsing stock 
market, a recession, the revelation of corporate scandals and, of course, the terrorist attacks of September 1 1th. 

To meet the economy's significant challenges, in each year of the first term, Congress and the President enacted 
major tax relief that fueled recovery, business investment, and job creation. 

Recent economic indicators support the case for tax relief. Since the recession year of 2001 , economic growth 
has increased in each of the following three years. A primary goal of this Budget is to assure that our economic 
growth continues. 

A strengthening economy produces rising tax revenues. Last year, after declining three years in a row, federal 
revenue grew by nearly $100 billion. Reflecting strong continued growth, we project that federal revenues will 
grow by an even larger figure this year. 

The President and Congress have also devoted significant resources to rebuild and transform our military, and to 
protect our homeland. In the first term, the defense budget grew by more than a third, the largest increase since 
the Reagan Administration. To make our homeland safer, he worked with Congress to create the Department of 
Homeland Security and nearly triple funding for homeland security government-wide. 

While committing these necessary resources to protecting America, the President and Congress have focused 
on spending restraint elsewhere in the Budget. Working together, we have succeeded in bringing down the rate 
of growth in non-security discretionary spending each year of the President's first term. In the last Budget year of 
the previous Administration, non-security discretionary spending grew by 15 percent. In 2005, such spending will 
rise only about 1 percent. Because of this increased spending restraint, deficits are below what they otherwise 
would have been. 

In order to sustain our economic expansion, we must exercise even greater spending restraint than in the past. 
When the Federal government focuses on its priorities, and limits the resources it takes from the private sector, 
the result is a stronger, more productive economy. 

The President's Budget proposes that enhanced restraint. The 2006 Budget proposes a reduction in the non- 
security discretionary category of the Budget. This is the first proposed cut in this non-security spending since the 
Reagan Administration. 

The Budget proposes more than 150 reductions, reforms, and eliminations in non-defense discretionary 
programs, saving about $20 billion in 2006 alone. 

As a result of this enhanced restraint, overall discretionary spending, even after significant increases in defense 
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and homeland security, will grow by only 2.1 percent - less than the projected rate of inflation, which is 2.3 
percent. In other words, under the President's 2006 Budget, overall discretionary spending will see a reduction in 
real terms. 

In addition, the Budget also proposes savings from an additional set of reforms in mandatory programs, saving 
about $137 billion over the next 10 years. 

As you well know, both mandatory and discretionary categories of spending are inherently difficult to control, but 
mandatory programs are especially difficult because of their "auto-pilot" feature. The Administration looks forward 
to working with the Congress on a package of mandatory savings. 

We will also work with Congress on budget process reforms. Last year, I transmitted to Congress, on behalf of 
the Administration, proposed legislation to establish statutory budget enforcement controls. We plan to transmit a 
similar set of proposed statutory controls to establish caps on discretionary spending, a pay-as-you-go 
requirement for mandatory spending only, and a new enforcement mechanism to control long-term unfunded 
obligations. The President's Budget also proposes that Congress include these budget enforcement mechanisms 
and associated reforms in the FY 2006 Budget resolution. 

In addition, the Administration proposes other enforcement and budget process reforms, such as the line-item 
veto, a Results Commission, and a Sunset Commission. These reforms would put in place the tools we need to 
enforce spending restraint and would bring greater accountability and transparency to the budgeting process. 

This Budget restrains spending in a responsible way by focusing on priorities, principles, and performance. We 
were guided by three major criteria in evaluating programs: 

First: Does the program meet the Nation's priorities? The Budget increases funding to strengthen our Armed 
Forces, improve the security of our homeland, promote economic opportunity, and foster compassion. 

Second: Does the program meet the President's principles for the use of taxpayer resources? If an appropriate 
Federal role could not be identified in a program's mission, the Budget generally proposes to reduce or eliminate 
its funding. 

Third: Does the program produce the intended results? The Bush Administration is comprehensively measuring 
the effectiveness of the government's programs - and the results are helping us make budgeting decisions. As a 
part of the President's Management Agenda, the Program Assessment Rating Tool, or PART, was developed to 
measure the performance of Federal programs. Roughly 60 percent of all Federal programs have undergone the 
PART, and those scores figured into the budgeting process. 

By holding government spending to these accountability standards, by focusing on our priorities, and by 
maintaining pro-growth economic policies, we are making progress in bringing down the size of the deficit in 
2006 and beyond. 

Last year's Budget initially projected a deficit of 4.5 percent of Gross Domestic Product (GDP) in 2004, or $521 
billion. The President set out to cut this deficit in half by 2009. Largely because economic growth generated 
stronger revenues than originally estimated, and because the Congress delivered the spending restraint called 
for by the President, the 2004 deficit came in $109 billion lower than originally estimated. 

At 3.6 percent of GDP, the actual 2004 deficit, while still too large, was well within historical range and smaller 
than the deficits in nine of the last 25 years. 

We project the 2005 deficit to come in at 3.5 percent of GDP or $427 billion. If we maintain the policies of 
economic growth and spending restraint reflected in this Budget, the deficit is expected to decline in 2006 and 
each of the next four years. In 2006, we project the budget deficit to fall to 3.0 percent of GDP, or $390 billion, in 
2007, the deficit is projected to fall further to 2.3 percent of GDP, or $312 billion. 

By 2009, the deficit is projected to be cut by more than half from its originally estimated 2004 peak— to just 1 .5 
percent of GDP, which is well below the 40-year historical average deficit of 2.3 percent, and lower than the 
deficit level in all but seven of the last 25 years. 

The Administration intends to submit shortly a supplemental appropriations request of approximately $81 billion, 
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primarily to support operations in Iraq and Afghanistan for the remainder of the fiscal year. The 2006 Budget's 
spending and deficit projections fully reflect the outlay effects of this supplemental request, as well as the prior 
$25 billion supplemental bill already enacted by the Congress. However, the Budget does not reflect the effect of 
undetermined but anticipated supplemental requests for ongoing operations in Iraq and Afghanistan beyond 
2005. 

The published version of the 2006 Budget also does not reflect the effects of transition financing associated with 
the President's proposal to create personal retirement accounts as part of a comprehensive plan to permanently 
fix Social Security. As the Administration announced last week, the type of personal accounts the President is 
proposing will require approximately $664 billion in transition financing over the next ten years, with an additional 
$90 billion in related debt service. This transition financing would result in a deficit in 2009 and 2010 of 1 .7 
percent of GDP, which is still consistent with the president's goal to cut the deficit in half by 2009, and still well 
below the 40-year historical average. 

It's important to remember that this transition financing does not have the same impact on national savings, and 
thus on the economy, as does traditional borrowing. Every dollar the government borrows to fund the transition to 
personal accounts is fully offset by an increase in savings represented by the accounts themselves. In addition, 
the transition financing does not represent new debt— these are obligations that the government already owes in 
the form of future benefits. 

Perhaps most important, comprehensive Social Security reform that includes personal accounts will eliminate the 
system's current $10.4 trillion in unfunded obligations. Those of us who devote our time to thinking about fiscal 
policy all share a common interest in averting this danger. There is no task as vital to fiscal policymakers this 
year than removing those unfunded obligations by enacting comprehensive Social Security reform. 

Confronting these long-term obligations, combined with our near-term deficit reduction efforts, will help assure a 
strong economy both now and in the future. 

I look forward to working with the committee and Congress on this Budget, which meets the priorities of the 
Nation in a fiscally responsible way. 
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FY 2006 Bureau of Indian Affairs Budget 

(Dollars In Thousands) 



FINAL 



Activities, Subactivltles, 
Program Element, Subelements 



FY 2004 
Enacted 



RESOURCES MANAGEMENT 
Natural Resources 
Agriculture 
Forestry 

Forest Marketing Assistance 
Water Resources 
Wildlife and Parks 
Minerals and Mining 
SUBTOTAL, RESOURCES MANAGEMENT 

TRUST SERVICES 
Trust Services 

All Other Indian Rights Protection 
Real Estate Services 
Land Titles & Records Offices 
Land Records Improvement 
Environmental Quality Services 
SUBTOTAL, TRUST SERVICES 

GENERAL ADMINISTRATION 
Executive Direction & EEO 
Administrative Services 
Personnel Services 
Safety Management 
Facilities Management 
information Resources Technology 
SUBTOTAL, GENERAL ADMINISTRATION 

TOTAL, REGIONAL OFFICE OPERATIONS 

« SPECIAL PROGRAMS/POOLED OVERHEAD " 

EDUCATION 

Post Secondary Schools 

Special Higher Education Scholarships 
SUBTOTAL, EDUCATION 

PUBLIC SAFETY AND JUSTICE 

Indian Police Academy 

Law Enforcement 
SUBTOTAL, PUBLIC SAFETY AND JUSTICE 

COMMUNITY DEVELOPMENT 

Indian Arts & Crafts Board 

United Tribes Technical College 

United Sioux Tribe Development Corp. 

National Ironworkers Training Program 

Alaska Native Aviation Training Program 

Yuut Etitnauviat People's Learning Center 

Western Heritage Center Distance Learning & Training 

Crownpoint Institute of Technology 
SUBTOTAL, COMMUNITY DEVELOPMENT 

RESOURCES MANAGEMENT 
Indian Integrated Resources Info Pgm (DRIP) 
SUBTOTAL, RESOURCES MANAGEMENT 

GENERAL ADMINISTRATION 
Related Support Services: 

Intra -Govern mental Payments 

Workers Compensation 

Unemployment Compensation 
Employee Displacement Costs 
Facilities Management: 

GSA Rentals 

Direct Rentals 

[National Indian Training Center] 
Technical Training 



TOTAL 

FY 2005 UNC0NTR. TOTAL 

Enacted & related program 

CHANGES CHANGES 



1.393 
556 

1,071 
158 
623 
372 

1,235 



5,406 



24,133 



28,817 



63,685 



14,743 
1,508 



16,251 



2,347 
170,146 



172,495 



8,254 



1,290 
1,290 



1,371 
546 

1,057 
155 
614 
365 

1,211 



5,319 



2,379 


2,666 


233 


165 


7,172 


7.058 


12.064 


11,896 


2.067 


2.029 


218 


215 



24,049 



2,700 


2,760 


14,925 


O 


3.777 





787 


778 


3,766 


3,545 


2.862 






7.083 



41,362 



14,605 
1,731 



16.336 



2.328 

177,735 



180,063 



1,048 


O 


2,963 


3.451 


444 


444 


515 


508 


741 


740 








1,235 


1.233 


1,308 


1,726 



8,102 



1.269 



1.269 



7,350 


19.057 


9,440 


9,982 


6.758 


6,953 


2,206 


222 


>1.256 


22,211 


4,814 


4,736 



27 
17 
36 

-34 
15 
23 



84 



-123 
3 

449 

141 

10 

47 



527 



247 





-21 

-3,545 





-3.319 



-2,311 



663 




663 



50 
636 



686 



550 

446 

2,422 



506 




1,200 



1,600 





2,800 



-261 










-261 



2.539 




500 




11.516 



11,516 





-3.451 

-444 

-508 

-740 



-1,233 

-1,726 



-8,102 



158 



156 








-542 

1,500 

[1.500] 





1,398 
563 

1,093 
155 
580 
380 

1,234 



5.403 



3.763 
168 

7,507 
13,637 

2,039 
262 



27,376 



2,746 


757 





3.503 



41,590 



15.268 
2.231 



17,499 



2.378 
189.887 



192,265 



FY 2006 

PRESIDENT'S Change 

BUDGET from 

REQUEST FY 2005 



1,269 



1.269 



19.607 

10,428 

9.375 

222 

22,175 
6,236 

160 



27 
17 
36 

-34 
15 
23 



1.077 

3 

449 

1.741 

10 

. 47 



3.327 



-14 



-21 

-3.545 





-3,560 



228 



663 

500 
1.163 



50 
12.152 



12.202 






-3,451 

•444 

-508 

-740 



-1,233 

-1.726 



-8.102 



550 

446 

2.422 



-36 
1.500 
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FY 2007 Bureau of Indian Affairs Budget 

{Dollars in Thousands) 



ACTIVITIES 

Subactivities 
Program Elements 







TOTAL 




FY 2007 


FY20D5 


FY 2006 


FIXED COSTS 


PROGRAM 


PRESIDENTS 


ENACTED 


ENACTED 


I RELATED 
CHANGES 


CHAHGES 


BUDGET 
REQUEST 



Trust - Real Estate Services Oversight (UTB) 



24,368} 



-8,077! 



^Cen^J^_ver^M([yTB)_ 



13,0061 



Regional Oversight (UTB) 



9,959! 



11 t 362j 



-8,716! 



XotelrTtust-Reat-.Es'tate' Services';.; 



\ I, 141.8-12' 



.•1 : ;667; 



.''^9,140 



12,001 



152y649 



EDUCATION 



Elementary and Secondary {forward funded) 



449,7211 457.750: 



(SEP Formula Funds 



JSEP Program Adjustmsnjs^ 



Student Tra nsp ortati qn 



E arly Childhood Development 



Administrative Cost Grants 



Elementary/Secondary Programs 



348,0731 350,062^ 



J.J±5L 



5,116 



39,4 44 42, 733 



15.355 



15,281 



45,704! 



44,553 



3,348i 



-3,746! 457,352 



4,806! 



354,868 



-1.905; 



321; 



126! 



-3,253 



-493 



76.218 



Facilities O perations 



55,976! 



Residential Education Placement Prog ram 



Juvenile Detention Education 



Johnson-O'Matley Assistance Grants (TPA) 



Post Secondary Programs 



3,73! 



75,887! 



654 



55,812] 



3,704 



16,371 



Haskell and SIPl 



Tribal Colleges a nd Unive rsities 



Tribal College s and Universi ties Supplements 



S cholars hips and Adu lt Education (TPA) 



Special Higher Education Scholarships 



101,2671 104,0101 



-25 



630 



-16,371 



3,211 



_?M59 



12,154 



44,060 



60,800 



56,445 



3,725 



630 



-824! 103,161 



14,605j 



15,0431 



53,141 



55,545 



1,299! 



1,292 



30,491) 



29.932 



-438 



1,731 



2,198! 



Education Management 



10,5661 



87831 



6,559 



-MfJySlSELLl^iSUTiMSP^lSIHGL 



JfiiSegL 



Education IT 



8,783 . 



2,259 



4,300 



Total, Education 



rjv ^;:.637772| '■ ^E46;436i:i; : J-?: 10,536 



,2,500 



2,500 



_t5j456 



54,721 



1,292 



29,494 



2,198 



17,842 



13,542 



;639,t55' 



PUBLIC SAFETY AND JUSTICE 



Law Enforcement 



Criminal Investigations and Pol ice Services 



Detention/Corrections 



Total , : Public Safety ;3ntt Jlisttee; ■ ; 



Inspection s/Internal A ffairs 



Law Enforcement Projects 



Indian Po l ice Academy 



Tribal Justice Support 



Tri b a l Courts (TPA) 



Triba! Courts HM Initiative 



Fire Protection (TPA) 



160,063; 193,3771 



35,605 



37.979 



43,825! 



55,567 



1.187 



1.180 



2,328 



12,378 



5,384 



1,222 



2,2631 



5.9801 201,620 



1786| 39,765 



382; 



2,714! 



1,846! 



35) 



1,480 



12,2911 



5.3301 
11441 



-5.330 



-1,144 



58,563 



1,180 



J8J54 



2,378 



12,109 



AWPm:--:- 1ZVM2!?- 



.2;081j 



■4941 "- 213729 



COMMUNITY and ECONOMIC DEVELOPMENT 



j!2L5^ e i!lSlPl5DAIOH!S9iI£ A l- 



8,566: 



Economic Developm ent (TPA) 



4,879 



Road Mainten ance (TPA) 



26,967. 



Community Development 



11,554 



Community Development Oversight 



778 



C entral Oversig ht 



Regional Oversight 



Total . Com mun Ity and Econom 1c Development! . 52,744 



EXECUTIVE DIRECTION and ADMINISTRATIVE SERVICES 



8,396 



4,407 



27,386 1 



552! 



10,148| 



1.445 



636 



-13,243 



8,467 



25,336 



971 



'39,17.5 



Assistant Secretary Support 



16,5561 



8,9411 



576! 



500 



Executive Direction 



17.674L 



16,171 



Exe cutive Direction (TPA) 



Executiv e Direction {Central} 



Executive Direction (Regional) 



Administrative Services 



Administrative Services (TPA) 



Ad ministrative Se rvic es (Central) _ 



. Admin i strative Services (Regional-Safety) 



Information Resources Technology (UTB) 



IT Gen eral Program 



IT Projects 



Personnel Services 



Centralized Personnel 



Labor-Related Payments and Training 



Facilities Management 



Regional Fac il ities Management 



11,411 



11,085 



3,502 



2,380 



2760J 



2,706 



42,329j 



49,603 



13,515 



13,141 



28,038! 



35,717 



778i 



745 



58,092, 



23,176 



5,863 



17,313 



57,431 



6351 



10,017 



16,806 



-199 



543 
-360 



-138 



52 



-4,066! 



28,936! 



5161 



9.0491 



1,003! 



19.8871 



-4871 



20,7191 



23,741 



-471 



Operations and Maintenance 



Intra-Gove m mental Pay ments 



Rentals fGSA/DirecQ 



total, Executive 1 Direct ion and Administration 



3,545 



17,174 



19.057 



26.947 



TOTAL OIP 



11,376 



2,181 



3,249 



49.243 



13,003 



35.443 



797 



29,452 



10,052 



19,400 



23,694 



83f 



3,705 



20,1191 



-1301 



19,989 



19,31 9j . . 3,280! 



22,599 



27.993J 



841! 



4,243! 33,077 



iaSjSSuj:;: :m%M& 



4;3?5f. 



: 4;743i.v,; : -238y2fi3" 



r - - t-.926.09ti 1.962. 190| 23.737J - ■ - -1 9;333j j 1,966.594. 



FY 2007 Request fOIPl 



OTHER UTB 
TPA CENTRAL REGIONAL PROGRAMS! [Unified 
PRO-SECTS Trust Sdji] 


Ol 4,290l 12,001! 


16291 


I 4.290| ! 


4,290 


! I 12,001 1 


12,001 


-:55;480^. 29,949] 28,025} : 39,1 95 136,141 






0! 0: 


0! 457,352 





i 


j 354,868 








| 3,211 








! 43.059 








; 12,154 








f 44.060 










0! 60,800 









! 56,445 










3,725 










630 















30,786 





0} 72.375 









I 15,456 








\ 54,721 




1,292 










29,494 
















2,198 







13,542 





4,300 







13,542 


l 








] 4,300 




-307Ei6^'.-13;542 


-;-;• ■■ ; Q];'::594 ; B27 









! \ 


201,620 




j 






39,765 










58,663 










1,180 











98,154 






! 2,378 








1 1^80 




12,109 




! 


















i 




; - : i2,iD9r.;:;;r : - 


:.--;.;- : ;:Ql ;201,620 


-.;. .o 






8,467l 








4.401 








25,336 








I 









0| 


9711 





! ° 








I 


971 






: ~i3S,204i . :o 


971 


C 


.0 






i 10.017 






11,376! 2,181 


3,249! C 


) 


11,37( 


5 


\ 






2,181 


| 








3.249; 




13,00 


i, 35,44: 


J 797! < 


) 


13,00 


J 








35,44, 


J ] 








797I 






53,36 


5 i 


53,365 






I 














10.05 


2 0! 19,40 







10,05 


21 1 








! 19,40 





°t 


Q 0[ 23,69 


4 


I 
1 




3,70 


5 


1 




19,98 


9 


| 




22.56 


9 


i 




33,07 


7 


o^24^79^1;05 


8% - 4,04 


6 9'8,77 


0,-53,365 








754,060^1 63;442^ | 44,491 


- 1,004,59 


5; 291 ,496 
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ACTIVITIES 

Subactivities 
Program Elements 


FY2Q07 FY200B 
OPERATING ENACTED 
PLAN 


FIXED 
COSTS & 
RELATED 
CHANGES 


TOTAL 
PROGRAM 
CHANGES 


FY 2009 

pRESJDErrrs 

BUDGET 
REQUEST 


PUBLIC SAFETY AND JUSTICE 




Law Enforcement - 


204,4541 228,1371 


2,109! 


-669! 


229,577 


Criminal Investigations and Police Services 


133J254! 137,275! 


1j036! 
7"l0: 


-163! 


138,148 
64,648 


Detention/Corrections „ * 


49,698 


64,023^ 


Inspections/internal Affairs „ , 


V&i 


3,189 


17! 


-19 


3,187 


Tribal Law Enforcement & Special Initiatives . „ t 


10,953 


13,817 


740! 


465^ 


15,022 


jMeth Initiative! _„ ._ 


[2,600] 


JMgL 




16,338] 


J1MARSJ ._. , 


. [2.172L 


_jl.™pi 


i [967] 


I2..667J. 


[Southwest Borderlands] 






j n-ooo] 


J1.000] 




3,407 ! 3,627 


32! 


-70 


3,589 


Tribal Justte SjJpport _ „ .. [ 


1,498; 1,457, 


5! 





1,462 


Law Enforcement Praqram Management ; 


4,417; 4,749 


-431! 


-797 


3,521 


Tribal Courts (TPA) 


12,013! 14,338 


170! 


-2,461 


12,047 


Fire Protection (TPA1 I 


1,144: 1,181 


6! 


-37 


1,150 


Total, Public Safety and Justice 


217,611 


243,656 


2,285! 


-3,167 


242,774 


COMMUNITY and ECONOMIC DEVELOPMENT 






Job Placement and Training fJPA) 


8,444 7,925 


-61! 


1,000 


8j§64 


Economic Development (TPA)_ __ 


4,733! 4.531 
27,565' 25,570 


-45! 


-993 


3,493 
13,028 


Road Maintenance (TPA) : 


470! 


-i3,018 


Communltv Development Oversight 


1,492! 1,404 


385! 


-3 


1,786 


Central Oversight 


534! 591 


367! 





958 


.Regional Oversight 


958! 813 


18! 


-3 


828 


Total, Community and Economic Development 


42,234! 39;436 


749! 


-13,014 


27.171 


EXECUTIVE DIRECTION and ADMINISTRATIVE SERVICE 


[ ] 

S i ; 


Assistant Secretary Support 


9,895! 10,235 


639 





10,874 


Executive Direction 


16,536; 18,179 


907 


-104 


18,982 


Executive Direction (TPA) 


11,180! 12,635 


1,174 


-62 


13,747 


Executive Direction (Centra!} 


2,166! 2,t83 


-157 


-7 


2,019 


Executive Direction (Regional} 


3,192! 3,361 


-110 


-35 


3,216 


Administrative Services 


48,632 


49,736 


1,158 


-154 


50,740 


Administrative ServicesjTPA^ 


12J45 


13.052 


403 


-57 


13,398 


Administrative ServicesJgentralJ_ 


35,126 


35,861 


734 


-91 


36.504 


Administrative Services (Regional-Safety) 


761 


823 


21 


-6 


838 


Information Resources Technolofiy (UTB) 


53,199 


52,866 


593 


6,276 


59,735 


Personnel Services 


33,266 


28,906 


380 


1,764 


31,050 


Centralized Personnel 


10(965 


9,244 


223 


1,064 


10,531 


Labor-Related Payments and Training 


22,301 


19,662 


157 


700 


, 20,519 


[Employee Displacement] 


[1.1811 







17001 


! [7001 


Faculties Management 


24,418 24,081 


381 


971 


1 25.433 


Facilities and Safety Management 


4,646! 3,821 


78 


986 


4,885 


Operations and Maintenance 


19,772 ! 20,260 


303 


-15 


i 20,548 


Intra-Govemmental Payments 


22,664! 22,445 


4,186 





) 26,633 


Rentals [GSA/Dlrect) 


35,458 ! 33,927 


853 


2,100 


; 35,860 


Total, Executive Direction & Administrative Svcs 


244,070! 240,375 


9,099 


10,853 


260,327 








TOTAL, BUREAU OF INDIAN AFFAIRS 


1330,311! 1,358,197 


26.-J42 


-54,029 


! 1,324,310 


BUREAU OF INDIAN EDUCATION 






Elementary and Secondary (forward funded) 


458,310! 479,895 


7,066 


-11,367 


475,594 


ISEP Formula Funds 


351,817 


SSSf 341 


j J34J37 


-252 


364,556 
f 3.266 


ISEP Program Adjustments 


JLE33 


_3,205 


i 61 





^Education Program En^c«iients __ 

Student Transportation 




12,108 


! 


-6,891 


5,217 
!" 46,912 


__42J333 


! 47,844 


322 


-1,254 


Early Childhood Development (FACE) 


" 12 .067 


15,024 


! 216 


-2,970 



12,270 
I 43.373 


Administrative Cost Grants 


44.060 


43,373 


J 


Elementary/Secondary Programs 


72,390 


74,621 


! 530 


-13,822 


61,329 


Facilities Operations 


56,047 


56,504 


I 493 


-25 


56,972 


Residential Education Placement Program 

Juvenile Detention Education 


3(713 
"630 


3>715 
620 


I s 

) o 






3,737 

" 620 


Johnson-OTvlallev Assistance Grants (TPA) 


12,000 


13,782 


I 15 


-13,797 


! 


Post Secondary Programs 


108,619 


111,749 


! 416 


-11,393 


100,772 


Haskell and SIP) 


15,676 


16,005 


I 428 

i 


419 

""o 


j 16,852 
I * ""56,821* 


Tribal Colleges and Universities 


■ 54,721 


56,821 


Tribal Colleges and UnlverslttesJSuggteme^^ 
Tribal Technical CoH^es 


4,568 
2$04 


L272 
_J^5,905 


I 



-5,906 


1,272 



Scholarships and Adult Education JTPA) 


29,432 1 29,581 


I -12 

r o 


■§,906 



23,663 
' 2,164 


Special Higher Education Scholarships 


2.198! 2,164 


Education Management 


18,5931 23.347 


! 215 


2,723 


26,285 


„ Education Program Management 


13,595! 17,293 


212 


1*423 


18,928 


..... [Employee Displacement-EoT^ 




I ' 3 


-JSiSBS! 
__1i300 


r™ "T357 


_ Education FT (ENAN & NASISL 


4,998! 6,054 


EENAN) 


I [1,3001! 


TOTAL, BUREAU OF INDIAN EDUCATION 


657,912! 689,612 


! 8,227 


-33,859 


663,980 






TOTAL OIP 


1,988.223; 2,047,809 


28,369 


-87,888 


I 1,988,290 















OTHER 
TPA CENTRAL REGIONAL PROGRAMS/ 
PROJECTS 


UTB 










3,521 226,056 








13B.148 
64.646 

3,187 

15,022 

7::inii 

J2.667J 

3,589 
"" ""i7462 





— -~.— - 


3.521 i 






12,047 






1,150 






13,197 3,521; 


226,056 









8,864 




3,493 




13,028 




958! 826! 





958! 




828; 




25,385 958! 828! 









10.874! 




13,747 2,019; 3,2161 





13,747 




2 t 019 




3,216: 




13.398 36,504 838: 





13,398 




36,504 




838; 




59,735 


59,735 


10,531 20,519 





10,531 




20,519 








0; 25,433 





4,885 




20,548 




26,633 




36,880 




27,145; 59,928! 4,054; 169,200 


59,735 


, 




685.258 t 00,332 1 42,378! 4&5,644 


300.672 






0; 01 0i 475,594 





! ! 364,556 




I I 3,266 




! 5,217 




i I 46,912 






12j270 






43.373 




0! 0! 61,329 





56,972 
3j737 

"" ■■' " ' j 71" ®o 

r™" ■' 1 


— 




24.935 0! 75,837 





16,852 
56.821 
1j272 """"* 

"i i b 







23,863 1 ! 




2,164 




0^ 18.928; 0! 7,357 





18,928! 




" I \ " T 7,357 








24,935; 18.928! 0; 620,117 









710,193 119,260! 42,876: 1,115,961 


300,672 



Mi& 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RED LAKE BAND OF CHIPPEWA 
INDIANS, 

Plaintiff, 



UNITED STATES OF AMERICA, et al, 
Defendants 



Civil Action No. 1 :06CV01 826 (CKK) 



ORDER 



The Court has considered the motion of Plaintiff Red Lake Band of Chippewa Indians for 
summary judgment on Counts I and III, and for partial summary judgment on Count II. 

After considering the moving and opposition papers, arguments of counsel and all other 
matters presented to the Court, IT IS HEREBY ORDERED THAT the motion is GRANTED; 
and 

IT IS ORDERED AND ADJUDGED that 

(i) On Count I of the Complaint, Plaintiff is awarded money damages in the amount of 
$2,436,964 plus interest calculated from February 17, 2006; 

(ii) On Count II of the Complaint, it is adjudged that in September 2006 the Defendants 
breached their duty to notify Plaintiff of the availability of approximately $200,000 in end-of- 
fiscal-year funds that Plaintiff was eligible to apply for and receive; 

(iii) On Count III of the Complaint, Defendant Kempthorne is ordered to provide 
Plaintiff forthwith a detailed pay cost analysis for the years 2003-2006. 



Case 1 :06-cv-01 826-CKK Document 1 6-4 Filed 06/1 8/2008 Page 2 of 2 



DATED: 



Colleen Kollar-Kotelly 
United States District Judge 



Copies to: 

For the Defendants: 

Reginald T. Blades, Jr. 
Senior Trial Counsel 
U.S. Department of Justice 
Civil Division 

Commercial Litigation Branch 
11 00 L Street, NW 
Room 12130 
Washington, D.C. 20530 
Phone: (202)616-8257 

John Jasper 

U.S. Department of the Interior 

1 849 C Street, NW 

Washington, D.C. 20240 

(202)208-3100 

For Plaintiff: 

Philip Baker- Shenk 

Holland & Knight LLP 

Suite 100 

2099 Pennsylvania Avenue, NW, Suite 100 

Washington D.C. 20006 

Phone: (202)955-3000 
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